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INITIAL DECISION
Before

Ky Van Nguyen

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On August 2, 2002, Robert C. Olivieri, Jr. (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged that the Respondent had summarily terminated service to the Complainant without prior notice, and that he lost thousands of dollars of business.  The Complainant asked that the Respondent be fined, and that he be compensated for loss of work and business.



On August 22, 2002, the Respondent filed an answer.  It denied that it discontinued service to the Complainant without notice.  It stated that on July 18, 2002, it delivered to the Complainant’s property a 72-hour notice for the nonpayment of $293.22, that the termination date was July 23, 2002, and that on July 23, 2002, it visited the property before the termination.  It also stated that on July 24, 2002, the Complainant paid the past due amount of $295.40
, a reconnection fee of $60 and a deposit of $348, and that on July 25, 2002, the service was restored.


On February 28, then postponed to June 5, 2003, because the parties did not receive a hearing notice, a hearing on the complaint was held.  At the hearing, the Respondent was represented by Priya Sankar, Esquire; the Complainant proceeded unrepresented.

FINDINGS OF FACT


1.
The Complainant is a commercial customer of the Respondent’s and takes service at 2040 Street Road, Suite 8, Bensalem, Pennsylvania (N.T. 4; PECO Exhibit 1).



2.
The Complainant operates an accounting firm at this address and has been a Respondent customer since 1988.  The firm has 6 or 7 staff employees.  A staff accountant was in the office on the shut off date of July 23, 2002.  He is in the office at 8:00 a.m. every day and did not receive any notice of service termination (N.T. 5, 23, 25).



3.
The Complainant made three valid payments and several returned checks; in 2001, 13 payments in 2002 (N.T. 13, 14).



4.
The service to the Complainant was terminated on July 23, 2002.  Before the termination, the Respondent gave a 72-hour notice on July 18, 2002 for the past due amount of $293.22.  The notice was served by a Respondent Field Representative by leaving the notice on the glass door of the property, who was in contact with a white woman of age between 45 and 50.  The Representative did not identify this white woman.  To have the service restored, the Complainant was required to pay a past due amount of $293.22, a reconnection fee of $60 and a deposit of $348 (N.T. 9, 11-19; PECO Exhibits 1 and 2).


5.
The Complainant met the full restoration payment on July 24, 2002, which was posted on his account on July 25, 2002.  The Complainant’s service was then restored at 1:42 p.m. on July 25, 2002 (N.T. 12).


6.
On October 22, 2002, the Commission’s Bureau of Consumer Services issued a mediation decision requiring the Complainant to pay monthly a budget amount of $252 and $15 on the arrearage of $508.18, beginning on November 18, 2002, until the arrearage is paid in full (N.T. 13; PECO Exhibit 3).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent summarily terminated service without prior notice. 



The Complainant testified that on July 23, 2002, the Respondent terminated service to the Complainant without prior notice and that, as a result of this shut off, the Complainant lost thousands of dollars of business.



The Respondent testified that on July 23, 2002, it did terminate service to the Complainant for nonpayment of bills, but that it did so with a written notice of discontinuance of service.  The notice was left at the glass door of the property July 18, 2002 and a Respondent Representative had a talk with a white woman of age between 45 and 50.  The Respondent could not tell what this talk was about.  After the Complainant met the full restoration payment on July 24, 2002, i.e. payment of a past due amount ($293.22), a reconnection fee ($60) and a deposit ($348), the Complainant’s service was restored at 1:42 p.m. on July 25, 2002.



From the testimony above, it appears that the Respondent violated 66 Pa. Code §1503, which applies to all customers, residential and commercial alike, when it terminated service to the Complainant.



In part, Section 1503 above provides as follows:

    (b)   Personal contact before service discontinued. – Except when required to prevent or alleviate an emergency as defined by the commission or except in the case of danger to life or property, no public utility referred to in subsection (a) shall discontinue, and the commission shall not authorize, such a public utility to discontinue, except upon request of a customer, for nonpayment of charges or for any other reason, the rendering of service without personally contacting the customer at least three days prior to such discontinuance, in addition to any written notice of discontinuance of service.  Personal contact shall mean:
    (1)   contacting the customer by means other than writing; or

    (2)   contacting another person whom the customer has designated to receive a copy of any notice of disconnection; or

    (3)   if the customer has not made such designation, contacting a community interest group or other entity, including local police departments, which have previously agreed to receive a copy of the notice of disconnection and to attempt to contact the customer; or

    (4)   if the customer has not made such designation and no such community interest group or other entity has previously agreed to receive a copy of the notice of disconnection, contacting the commission or such other local government unit as the commission shall, by rule or regulation, designate.



These provisions are phrased in mandatory, not directory, terms.  They require that, at least three days before a discontinuance of service and in addition to a written notice of the discontinuance, a public utility must personally contact a customer.  These provisions define “personal contact” as contacting the customer by means other than writing; or contacting another person whom the customer has designated to receive a copy of any notice of disconnection; or contacting a community interest group and local police departments, which have previously agreed to receive a copy of any notice of disconnection for the customer; or contacting the Commission in the absence of a community interest group.


Here, the record shows a copy of the notice of disconnection was served by leaving the notice on the glass door of the Complainant’s property.  Though the notice server did have a talk with a white woman.  He could not tell whether this woman was the person whom the Complainant had designated to receive a copy of the notice of discontinuance.  Obviously, such a service did not satisfy the requirements above.  No “personal contact,” as the terms are defined by the Code, was ever made with the Complainant at least three days before the July 23, 2002 termination of service.  Nor was “a white woman of age between 45 and 50” the person whom the Complainant has designated to receive a copy of the shut off notice.  Finally, the manner in which the Respondent served the termination notice indicates that the Respondent did not take these provisions seriously.


For the violations above (it terminated service without prior notice and without prior personal contact), I will impose a civil penalty of $500.


About the Complainant’s liability claims – claims for damages and losses of business – the Commission lacks jurisdiction to grant such claims.  It cannot order the Respondent to reimburse the Complainant for any damages that may have occurred.  Nagy v. Bell Telephone Co., 292 Pa. Superior Ct. 24, 436 A.2d 701 (1981).  The Complainant should pursue them in a court of general jurisdiction.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.



2.
The Respondent violated the Public Utility Code, 66 Pa. Code §1503, in that it terminated service to the Complainant without a prior notice to, and without prior personal contact with, the Complainant.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Robert C. Olivieri, Jr. against PECO Energy Company at Docket Number C-20028264 is sustained in part.



2.
That the Respondent shall refund to the Complainant the deposit of $348 and the reconnection fee of $60, the amounts the Complainant is compelled to pay as a result of the Respondent’s violations of the Public Utility Code on discontinuing service.



3.
That the Respondent shall pay a civil penalty of Five Hundred Dollars ($500) as provided for in Section 3301 of the Public Utility Code, 66 Pa. C.S. §3301, by certified check or money order within twenty (20) days after service of the Commission’s Order, to:




Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 17105-3265



4.
That the Respondent cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §1503.

Date:

July 31, 2003



____________________________________








Ky Van Nguyen








Administrative Law Judge
� 	In the 72-hour notice, the past due amount was $293.22.


� 	Section 332(a) of the Public Utility Code provides:





	   (a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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