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HISTORY OF THE PROCEEDING



On October 25, 2002, Anthony Sandone (“Sandone” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging the following:  that the Respondent took him off of the CAP Rate program after his 84 year old parents moved in with him; that the Respondent wants a monthly payment of $45 plus $1,700 by October 31, 2002; that the Complainant was recovering from hip surgery and could not pay the bill because he does not receive pay when he does not work.  The Complainant requested that the payment of $1,700 be waived and that the budget of $350 be reinstated.



In its Answer, the Respondent stated that the Complainant’s outstanding balance is $11,595.11.  The Respondent averred that, at the time the answer was filed, the Complainant’s average monthly bill was $346 a month and the calculated budget payment was $383.  Reference was made to the Bureau of Consumer Services’ (BCS) decision, dated October 8, 2002, which required the Complainant to pay $1,726 by October 31, 2002 and to pay a budget of $376 plus $100 a month on the arrearage starting in November 2002.



By hearing notice dated January 28, 2003, the hearing was scheduled for Tuesday, March 25, 2003.  By hearing notice dated February 5, 2002, the hearing was rescheduled to Wednesday, May 22, 2003 at 10:00 a.m.  


By correspondence dated March 6, 2003, William D. Schroeder, Jr., Esquire, notified the Commission, the presiding officer and the Respondent’s counsel that he was representing Anthony J. Sandone, Sr. and Kathleen Sandone.  He stated that the Sandones filed Chapter 13 Bankruptcy Petition on February 13, 2003, at Case No. 03-12269.  (Copies of the Bankruptcy petition were enclosed.)  Mr. Schroeder indicated that his clients would not be participating in the March 25, 2003 hearing. 



On April 18, 2003, the presiding officer sent correspondence to the Complainant’s and Respondent’s counsel concerning this matter.  The parties were informed of the option to withdraw the complaint or submit a certificate of satisfaction.



By correspondence, dated May 16, 2003, Priya Sankar, Esquire, the Respondent’s counsel, requested that the proceeding be stayed pending the outcome of the Complainant’s bankruptcy proceeding. 



By Order dated May 19, 2003, the presiding officer cancelled the May 22, 2003 hearing in light of the Complainant’s bankruptcy petition and the correspondence from counsel for the Complainant and the Respondent.  The parties were instructed to submit a withdrawal, a certificate of satisfaction, request to have the hearing rescheduled or a status report by July 22, 2003.  The parties were informed that, if no action were taken, the case would be closed on July 28, 2003, and the case would be dismissed for failure to prosecute.



The record in this case consists of the pleadings, the prehearing order, dated May 19, 2002 and the March 6, 2003 correspondence from Mr. Schroeder, counsel for the Complainant, and the May 16, 2003 correspondence from Ms. Sankar, counsel for the Respondent.

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint. Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The Complainant alleged that the Respondent removed him from the CAP Rate program and that he could not comply with the Bureau of Consumer Services’ decision.  



Prior to a hearing in this matter, the Complainant’s attorney submitted correspondence indicating that the Complainant and his wife filed a bankruptcy petition on February 13, 2003.  Consequently, they would not participate in the hearing.


The presiding officer sent a letter to the parties concerning whether a post petition account was established and whether the Complainant still wanted to pursue his complaint. The hearing was cancelled in light of the letters from counsel. There was no response to the April 18, 2003 correspondence from the presiding officer.  Therefore, the presiding officer issued a prehearing order on May 19, 2003, stating that the record would close on July 28, 2003, if there was no request for a hearing and no documents had been submitted to close the case. Since there was no response, the record closed on July 28, 2003.



Although the Commission does not have jurisdiction over the portion of the account that is in bankruptcy, the Commission can still address the CAP Rate eligibility issue.
Section 703 Fixing of hearings

(b) Notice of hearing.-The commission shall fix the time and place of hearing, within or without this, Commonwealth, if any is required, and shall serve notice thereof upon parties in interest.  The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  



Section 703(b) authorizes the commission to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  In light of the Complainant’s attorney’s correspondence regarding not participating in the hearing, the Respondent’s request for a stay and the parties’ failure to respond the presiding officer’s letter and the Prehearing Order, a hearing is not in the public interest.  Consequently, the complaint is dismissed pursuant to 66 Pa. C.S. §703(b) without a hearing.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b) 

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Anthony Sandone against PECO Energy Company at Docket C-20028708 is dismissed in its entirety.



2.
That the record in this case be marked closed.

Date:
July 30, 2003




___________________________________








Cynthia Williams Fordham






Administrative Law Judge
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