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C-20028998
             v.
PPL Electric Utilities Corporation
OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration, pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), is the Initial Decision of Special Agent Amanda N. Rumsey issued on in the above-captioned proceeding, May 12, 2003.
History of the Proceeding


On November 25, 2002, Rhonda A. David (Complainant) filed a Formal Complaint against PPL Electric Utilities Corporation (Respondent) wherein she alleged a financial inability to pay her utility bills.  On January 8, 2003, the Respondent filed an Answer to the instant Complaint wherein denied the material allegations of the Complaint. 



We note that the instant Complaint is an appeal of a Decision of the Commission’s Bureau of Consumer Services (BCS), issued October 28, 2002, at No. 1232701.  By way of that Decision, the BCS directed the Complainant to make a lump sum payment of $1,085.00 before November 19, 2002, and established a payment arrangement which required the Complainant to pay to the Respondent a monthly budget bill of $85.00 plus $100.00 each month toward the arrearage determined at the time to be $4505.04.  


On May 1, 2003, a telephonic hearing was held before the Special Agent.  The Respondent was represented by counsel and offered one witness.  The Complainant failed to appear either by telephone or in person.  The Respondent presented the BCS Decision as an exhibit. At the conclusion of the hearing, the Respondent moved to dismiss the Complaint for lack of prosecution.  


On May 12, 2003, the Special Agent issued an Initial Decision which dismissed the Complaint, with prejudice, directed that a payment be made to bring the Complainant current on the existing payment arrangement, and directed that the existing payment arrangement be maintained.  Thereafter, we exercised our right to review the Initial Decision, pursuant to Section 332(h) of the Code.  
Discussion


The Special Agent made eleven Findings of Fact and reached five Con​clusions of Law.  The Findings of Fact and Conclusions of Law are adopted by reference unless rejected expressly or by necessary implication by this Opinion and Order. 


At the hearing, the Special Agent twice attempted to contact the Complainant at the telephone number provided on the Complaint form, to conduct the scheduled hearing.  Both times the telephone was answered by an answering machine recording stating that no one was available to take the Special Agent’s call.  The Special Agent first left a message for the Complainant asking her to contact the Special Agent by 10:15 a.m. or the hearing would proceed in her absence.  When the Complainant did not appear, the Special Agent again called the telephone number provided on the Complaint form and left a message indicating that the hearing would proceed.  


It is well settled that a complainant who fails to appear at a duly noticed and scheduled hearing without justifiable reason fails to meet his burden of proof.  66 Pa. C.S. § 332(a).  Under these circumstances, a complaint should be dismissed with prejudice.  Goodman v. Bell Atlantic-Pennsylvania, Inc., Docket No. C‑00992833, 2000 Pa. PUC LEXIS 6 (March 15, 2000); Jefferson v. UGI Utilities, Inc., Docket No. Z‑00269892, 1995 Pa. PUC LEXIS 159 (December 26, 1995).  In applying these precepts to the instant proceeding, we note that the Complainant has failed to show sufficient justification for her failure to appear at the duly noticed and scheduled hearing.  Thus, dismissal of the Complaint with prejudice is appropriate.  



At the time of the hearing, the Complainant’s account balance was $5832.82.  The BCS’ Decision directed that the Complainant pay a lump payment in the amount of $1,085.00 and then to pay the regular budget amount of $85 per month plus $100 per month for a total of $185 per month.  (Respondent Exh. 1).  Since the issuance of the BCS’ Decision, the Complainant made one payment of $240.00.


Subsequent to the issuance of the Initial Decision in this proceeding, the Commission adopted its Opinion and Order in Stammel v. PG Energy, Docket No. C‑20027994, (Order entered May 21, 2003), (Stammel).  In Stammel, we reviewed our policy set forth in Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z‑00248730, (Order entered December 22, 1995), (Claypool).  In Claypool, we directed that the complainant in that case make a payment equal to the undisputed current monthly usage (the “consumption” portion of a payment arrangement) in order to become current consistent with the directives in our Regulations at 52 Pa. Code § 56.174(3).  



Since Claypool, that directive changed so that prior to Stammel, the “catch up” amount became both the arrearage portion of a complainant’s payment arrangement as well as the current billings, or consumption part of the bill.  However, as recognized in Claypool, and as mandated in Section 56.174(3) of our Regulations, 52 Pa. Code § 56.174(3), the arrearage portion is stayed when a complainant appeals a BCS Decision.  That stay remains unless a utility requests and the Commission determines that the stay should be lifted.  



Based on the foregoing, we will modify the Initial Decision consistent with Stammel, and direct that the “catch up” amount shall be limited to the consumption portion of the payment arrangement.  


Additionally, we will direct that the Complainant be billed for the BCS ordered lump sum payment of $1,085.00  Specifically, we find that the BCS-ordered lump sum payment was a condition precedent to the payment arrangement.  The payment arrangement does not become effective until the lump sum has been satisfied.  The rationale for the lump sum payment is that typically, the customer has defaulted on other payment arrangements and is in jeopardy of having service terminated.  


We will direct the Respondent to bill the Complainant within fifteen days of the entry date of this Opinion and Order for the missed consumption payments and for the lump sum payment of $1,085.00 as ordered by the BCS Decision.  
Conclusion


Based upon the foregoing discussion, we shall modify the Initial Decision; THEREFORE,


IT IS ORDERED:


1.
That the Initial Decision of Special Agent Amanda N. Rumsey is adopted as modified by this Opinion and Order.



2.
That, within fifteen (15) days of the date of entry of this Opinion and Order, PPL Electric Utilities Corporation shall submit a bill to Rhonda A. David for the missed consumption payments resulting from non-compliance with the BCS Decision of October 28, 2002, and the lump sum payment of $1085 which was ordered by the Bureau of Consumer Services Decision dated October 28, 2002. 



3.
That Rhonda A. David shall have thirty (30) days from the date of service to pay the bill, submitted, pursuant to Ordering Paragraph No. 2 of this Opinion and Order.  



4.
That, thereafter, Rhonda A. David shall pay to PPL Electric Utilities Corporation monthly budget bills, plus $100.00 per month toward the overdue amount owed to PPL Electric Utilities Corporation.


5.
That as long as Rhonda A. David adheres to the payment schedule stated in this Opinion and Order, PPL Electric Utilities Corporation is enjoined from suspending or terminating her electric service, except for valid safety or emergency reasons.



6.
That if Rhonda A. David fails to keep the payment schedule stated in this Opinion and Order, PPL Electric Utilities Corporation is authorized to suspend or terminate service in accordance with Chapter 56 of Title 52 of the Pennsylvania Code.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  June 26, 2003
ORDER ENTERED:  October 24, 2003
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