BEFORE THEPRIVATE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Ben Lin




:







:


v.




:

Docket No. C-20027637







:

PECO Energy Company


:

INITIAL DECISION

Before

Louis G. Cocheres

Administrative Law Judge

HISTORY OF THE PROCEEDING


On May 14, 2002, Mr. Lin (Lin or Complainant) filed the above captioned Complaint against PECO Energy Company (PECO or Company).  The Complaint alleged a billing dispute regarding energy usage during a time when Mr. Lin’s home was for sale and its occupancy was substantially reduced.


PECO filed an Answer on June 7, 2002.  The Answer alleged that the Company had sent representatives to check the readings twice and had also conducted a meter test in response to high bill complaints from Mr. Lin.  The Company alleged that it could find nothing at fault with its equipment.



On October 2, 2002, a hearing was held before me by telephone.  Mr. Lin appeared pro se and testified on his behalf.  PECO appeared and was represented by counsel.  PECO presented two witnesses and four exhibits.  The transcript contains 82 pages.  The record was closed on October 23, 2002.  No briefs were filed.

FINDINGS OF FACT


1.
At the time of hearing Mr. Lin was a resident of California.  Tr. 5.


2.
Mr. Lin’s Complaint concerns his former residence at 4232 Pine Street in Philadelphia, Pennsylvania.  Tr. 5.



3.
Prior to his departure from the Philadelphia area, Mr. Lin was a customer of PECO for almost 50 years.  Tr. 6.



4.
The Philadelphia home was heated with gas and had a gas stove which was used by the Lins.  Tr. 6, 10-11, 13.


5.
During the last 7 or 8 years in the Philadelphia home, it was occupied by  Mr. Lin, his wife and six tenants.  There was a separate kitchen for the tenants which included two large refrigerators and an electric stove.  Tr. 6, 11, 13.


6.
When Mr. Lin and his wife decided to sell the Philadelphia home and move to the Los Angeles area, his wife moved ahead of him.  Tr. 7.



7.
For period December 2000 through August 2001 Mr. Lin’s electric bill totaled $489.98.  Tr. 12.


8.
For period December 2001 through August 2002 Mr. Lin’s electric bill totaled $1,335.17.  Tr. 13.


9.
In November 2001 the number of tenants in the Lin home was reduced to three.  Tr. 8, 14.


10.
In December 2001 there were no tenants in the Lin home.  Tr. 8, 14.


11.
During December 2001 Mr. Lin was trying to sell his home, and he unplugged the tenants’ refrigerators.  Tr. 14.


12.
In January 2002 Mr. Lin took in three tenants because he had been unable to sell the home.  Tr. 15.



13.
Starting in January 2002, Mr. Lin unplugged his refrigerator in the Lin kitchen, told his tenants to plug in only one of the refrigerators in the tenants’ kitchen and went to live with his wife in Los Angeles for six months.  Tr. 15, 20


14.
While Mr. Lin was in Los Angeles, he had no way to check on the tenants' use of the refrigerators in the Philadelphia home.  Tr. 15-16.


15.
The Philadelphia home was served with a gas hot water heater.  Tr. 16.



16.
 The Philadelphia home had seven bedrooms, three stories and a finished basement.  The tenants’ kitchen and dining area was in the basement.  Tr. 16.


17.
Mr. Lin had an electric space heater in his bedroom which he used occasionally.  When the Company suggested that the space heater was causing the increase in his bills, he stopped using it in January 2002.  Tr. 17-18.



18.
Mr. Lin moved to Los Angeles in mid January 2002.  Tr. 19.


19.
Mr. Lin sold the Philadelphia home on July 26, 2002, by that time there were only two tenants in the home.  Tr. 19.



20.
Mr. Lin returned to the Philadelphia home in June 2002 to try to sell it, again.  Tr. 20.



21.
The Philadelphia home did not have whole house air conditioning.  There was a unit in the Lin bedroom which was used occasionally on hot nights.  Tr. 20.



22.
PECO Exhibit 1is a billing history for the Lin home for the period December 1999 through August 2002.  Tr. 24.  PECO Exh. 1.



23.
The billing history demonstrates that electric usage was consistent with seasonal usage.  Although Mr. Lin was not a residential heating customer, his usage did increase in the heating season.  Tr. 25.



24.
In April 2001 PECO installed a new meter including an automatic meter reading device at the Lin home.  Tr. 26.



25.
In response to a high billing complaint, PECO analyzes the account according to the usage pattern, not the dollar amount of the bills.  Tr. 26-27.



26.
PECO Exhibit 2 was a survey of the appliances at the Lin home.  Given the number of appliances, PECO concluded that the home had the potential to use the electricity stated in the bills and that the bills were accurate as rendered.  Tr. 28-29.  PECO Exh. 2.


27.
The billings were based on actual meter readings, not estimated ones.  Tr. 29.


28.
Starting in April 2001, Mr. Lin used an alternate energy supplier.  Tr. 29.



29.
In December 2000 there were eight occupants in the Lin home, Mr. Lin, his wife and six tenants.  PECO’s billing record showed total usage of 608 KWH.  Tr.  42‑43. PECO Exh. 1 at 1 (01/03/01 entry).


30.
In December 2001 there was one occupant in the Lin home, Mr. Lin. PECO’s billing record showed total usage of 1280 KWH.   Tr. 43.  PECO Exh. 1 at 2 (01/02/02 entry).



31.
PECO Exh. 2 demonstrated that the estimate assumed there was only one occupant in the home.  PECO Exh. 2 at 7 (water heater entry).


32.
Mr. Lin used his space heater in both December 2000 and December 2001.  Tr. 47.



33.
In April and May 2001 Mr. Lin and his wife were in Los Angeles, and there were six tenants in their home.  PECO’s billing record showed total usage of 677 KWH.  Tr. 56‑57.  PECO Exh. 1 at 2 (05/02/01 and 06/01/01 entries).


34.
In April and May 2002 Mr. Lin and his wife were in Los Angeles, and there were three tenants in their home.  PECO’s billing record showed total usage of 858 KWH.  Tr. 56‑57.  PECO Exh. 1 at 2 (05/02/02 and 06/03/02 entries).



35.
Mr. Lin provided a total of two or three electric ceramic heaters to his tenants for their use in winter during the ten or fifteen years prior to the sale of the home.  Tr. 57‑58.


36.
The meter at the Lin home was tested on June 3, 2002.  Tr. 61.



37.
PECO Exhibit 3 is the meter test result for the Lin’s meter.  The test showed that the meter was registering usage accurately.  Tr. 61‑63.  PECO Exh. 3.



38.
As of July 24, 2002, Mr. Lin paid his bill for energy usage in full and ceased to be a PECO customer.  PECO Exh. 1 at 3.

DISCUSSION


According to the Public Utility Code, Mr. Lin had the burden of proof in this case.  Public Utility Code, 66 Pa. C.S. §332(a).  In other words, Mr. Lin was required to prove that PECO violated the Public Utility Code, a Commission regulation or a Commission Order.  If he was successful in establishing a violation, it would be incumbent on PECO to present a defense which would justify its actions.  Having reviewed the pleadings, transcript and exhibits, I find that Mr. Lin carried his burden of proof and that PECO failed to justify its actions.


This case involved a dispute over bills for the period December 1, 2001 through July 23, 2002, and revolves around one simple issue:  How could a dramatic decrease in the adult population of a home result in a noticeable increase in the amount of electricity used and a corresponding increase in the size of the bill?  Mr. Lin’s electric bill is fully paid, and he believes that he is entitled to a refund.  I agree.


Mr. Lin testified that he and his wife owned a seven bedroom home in Philadelphia which was three stories high and included a finished basement.  The home was heated with gas and had a gas hot water heater.  For years prior to the sale of the home, the population at the home included Mr. and Mrs. Lin and their six tenants.  Mr. and Mrs. Lin had their own kitchen which included a refrigerator and a gas stove.  The tenants had their own kitchen which included two large refrigerators and an electric stove in the basement.  There were a total of three or four space heaters (one was for Mr. Lin) used in the home to supplement the heat in the bedrooms starting prior to 2000.  Findings of Fact Nos. 4, 5, 15, 16, 17, 32 and 35.


Sometime during 2000, Mr. and Mrs. Lin began to form plans to sell the Philadelphia home and move to Los Angeles.  To implement their plan, they left the Philadelphia home for several weeks and went to Los Angeles.  The record is not clear exactly when Mrs. Lin moved to Los Angeles, but it is clear that she moved prior to November 2001.  The Lins also began to reduce the number of tenants during 2001, as well.  By November 2001 Mr. Lin shared the home with three tenants.  By December 2001 Mr. Lin was alone in the home and trying to sell it.  During that month he had unplugged the tenants’ refrigerators.  Because he was unable to sell the home in December, Mr. Lin took in three new tenants in January 2002 and, in mid-January, joined his wife in Los Angeles.  He returned to Philadelphia in June 2002 and sold the home on July 26, 2002.  Findings of Fact Nos. 6, 9, 10, 11, 18, 19, 20,  29, 30, 33 and 34. 


The  chart below summarizes the energy usage and number of occupants for the home for the period December through July for the years 1999 through 2002.
	Yr.
	Mo.
	KWH
	Occ.
	Yr.
	Mo.
	KWH
	Occ.
	Yr.
	Mo.
	KWH
	Occ.

	99
	Dec.
	834
	8
	00
	Dec.
	608
	8
	01
	Dec.
	1280
	1

	00
	Jan.
	1048
	8
	01
	Jan.
	767
	8
	02
	Jan.
	1234
	4***

	00
	Feb.
	881
	8
	01
	Feb.
	332
	8
	02
	Feb.
	1069
	3

	00
	Mar.
	590
	8
	01
	Mar.
	310
	8
	02
	Mar.
	664
	3

	00
	Apr.
	555
	8
	01
	Apr.*
	209
	6**
	02
	Apr.
	418
	3

	00
	May
	340
	8
	01
	May
	468
	6
	02
	May
	440
	3

	00
	June
	455
	8
	01
	June
	427
	8
	02
	June
	705
	4

	00
	July
	523
	8
	01
	July
	342
	8
	02
	July
	731****
	3


*
New meter installed April 23, 2001.

**
Mr. and Mrs. Lin traveled to California during April and May 2001.

***
Mr. Lin joined Mrs. Lin in Los Angeles from mid-January through May 2002.

****
Partial month bill for July ended July 24, 2002.

The source of this information was the Account Statement from PECO (PECO Exh. 1) and Mr. Lin’s testimony (See, Findings above).  The chart demonstrates dramatically that energy usage for the period December 2001 through July (a partial month bill) 2002 with half or less than half of the number of occupants was substantially higher than for the corresponding periods in the prior years.  It is no wonder why Mr. Lin was upset. 


PECO’s responses to this information were not convincing.  First, both witnesses hypothesized that the old meter was slow.  Tr. 44-45, 48, 64-65, 74.  Unfortunately, the old meter was not tested after it was removed in April 2001.  Tr. 45.  In addition, I note that the old meter recorded more usage in June and July 2000 than the new one did in June and July 2001.  However, the old meter recorded less usage in June-July 2000 than the new one in June-July 2002 (July 2002 was a partial month bill).  With no weather data (i.e. degree days) on the record, I find that the record simply does not support PECO’s theory about the accuracy of the old meter.



The second explanation offered by PECO was that Mr. Lin’s space heater accounted for the high bill in December 2001.  Tr. 44-46.  Unfortunately, PECO had no response to Mr. Lin when he explained that he had owned the space heater for some time and had used it during previous winters, as well.  Tr. 47-48  Nor would Mr. Lin’s space heater explain the disparity in the remaining bills in 2002 because he was in Los Angeles from mid-January through May 2002.


Finally, PECO brought forward an appliance survey and a meter test for the new meter.  PECO Exh. 2 at 7 and PECO Exh. 3.  The appliance survey demonstrated that Mr. Lin’s home had the potential to use the energy for which he was billed.  My review of the survey led me to the conclusion that it was conservative in some ways and liberal in others.  Even though the survey is not dated, I have assumed that it was completed in early January because the cover letter is dated January 14, 2002.  It is conservative in that the other two tenant refrigerators and other tenant space heaters are not listed.  PECO Exh. 2.  These omissions make it consistent with Mr. Lin’s testimony that in December 2001 he was the only occupant and that he had unplugged the other refrigerators.  On the other hand, the survey showed an entry for a dehumidifier.  While I do not question that the Lins had a dehumidifier, I am concerned about whether it was in use in the winter.  My personal experience is that most people only use a dehumidifier in the summer months.   More importantly, I think the appliance survey loses track of the big picture.  Mr. Lin owned a home with seven bedrooms, two kitchens and lots of electric appliances.  It does not take much imagination to figure out that this home had the potential to use large quantities of electricity.  The real question, as I noted above, is whether the bills should be so high when occupancy was so low.  In short, I do not find an appliance survey which showed the potential for use to be of any value in providing an answer to the real question.


The final piece of PECO evidence is the meter test which showed the meter was accurate on June 3, 2002.  I will accept that the meter passed the test on June 3.  However, that test alone does not explain away all of the disparities which exist in this record.  Accordingly, I am not willing to accept it as sufficient to rebut the case produced by Mr. Lin.


Having concluded that Mr. Lin is entitled to a refund, the question becomes, how should it be calculated?  In a perfect world we would know exactly how much energy the Lin home used for the period December 1, 2001 through July 24, 2002.  Instead, we only know that the bills sent by PECO were too high.  The next question is whether there is evidence of record which could be used as a substitute?  I find there is.  I considered the following information. Given that the bills for the period December 1, 2001 through July 24, 2002 were incorrect, the only unchallenged bills on the record were those for the period December 1, 1999 through November 30, 2001.  I have concluded that PECO should attribute the lowest amount of energy used from the unchallenged data to the corresponding months with the suspect bills and calculate the refund based on the rates in effect during the period December 2001 through July 24, 2002.  My calculations are as follows:  In December 2001 the energy recorded was 1280 KWH for one person.  In the prior two years the lowest energy recorded for eight people in December was 608 KWH in December 2000.  The real energy usage for December 2001 should not have exceeded 608 KWH.  PECO should be required to refund the amount paid for the excess (i.e. 1280 KWH minus 608 KWH equals 672 KWH times the rate in effect in December 2001 equals the refund owing plus interest at the legal rate).  


In January 2002 the energy recorded was 1234 KWH for four people.  In the prior two years the lowest energy recorded for eight people in January was 767 KWH in January 2001.  The real energy usage for January 2002 should not have exceeded 767 KWH.  PECO should be required to refund the amount paid for the excess (i.e. 1234 KWH minus 767 KWH equals 467 KWH times the rate in effect in January 2002 equals the refund owing plus interest at the legal rate).



In February 2002 the energy recorded was 1069 KWH for three people.  In the prior two years the lowest energy recorded for eight people in February was 332 KWH in February 2001.  The real energy usage for February 2002 should not have exceeded 332 KWH.  PECO should be required to refund the amount paid for the excess (i.e. 1069 KWH minus 332 KWH equals 737 KWH times the rate in effect in February 2002 equals the refund owing plus interest at the legal rate).  


In March 2002 the energy recorded was 664 KWH for three people.  In the prior two years the lowest energy recorded for eight people in March was 310 KWH in March 2001.  The real energy usage for March 2002 should not have exceeded 310 KWH.  PECO should be required to refund the amount paid for the excess (i.e. 664 KWH minus 310 KWH equals 354 KWH times the rate in effect in March 2002 equals the refund owing plus interest at the legal rate).



In April 2002 the energy recorded was 418 KWH for three people.  In the prior two years the lowest energy recorded for six people in April was 209 KWH in April 2001.  The real energy usage for April 2002 should not have exceeded 209 KWH.  PECO should be required to refund the amount paid for the excess (i.e. 418 KWH minus 209 KWH equals 209 KWH times the rate in effect in April 2002 equals the refund owing plus interest at the legal rate). 



In May 2002 the energy recorded was 440 KWH for three people.  In the prior two years the lowest energy recorded for six people in May was 340 KWH in May 2000.  The real energy usage for May 2002 should not have exceeded 340 KWH.  PECO should be required to refund the amount paid for the excess (i.e. 440 KWH minus 340 KWH equals 100 KWH times the rate in effect in May 2002 equals the refund owing plus interest at the legal rate). 



In June 2002 the energy recorded was 705 KWH for four people.  In the prior two years the lowest energy recorded for eight people in June was 427 KWH in June 2001.  The real energy usage for June 2002 should not have exceeded 427 KWH.  PECO should be required to refund the amount paid for the excess (i.e. 705 KWH minus 427 KWH equals 278 KWH times the rate in effect in June 2002 equals the refund owing plus interest at the legal rate).



In July 2002 the energy recorded was 731 KWH for three people (for a period which ended July 24).  In the prior two years the lowest energy recorded for eight people in July was 342 (for the entire month) in July 2001.  The real energy usage for July 2002 should not have exceeded 342 KWH.  PECO should be required to refund the amount paid for the excess (i.e. 731 KWH minus 342 KWH equals 389 KWH times the rate in effect in July 2002 equals the refund owing plus interest at the legal rate).



I acknowledge that these calculations do not produce a perfect refund for Mr. Lin.  However, I find that the resulting refund is the best I can do with the numbers existing on the record.  In addition, I emphasize that I considered and rejected averaging the numbers for each month.  Using an average assumes that each person uses the same amount of electricity.  However, a refrigerator uses about the same amount of energy without regard to whether one person or three people are using it.  Similarly, a light fixture gives the same amount of light without regard to whether one person is in the room or three people are in the room.  Accordingly, I rejected the idea of averaging the energy used based on the number of people in the house because the concept results in distortions which exceed those which exist in the system I used above.


I also acknowledge that during the period December 2001 through July 24, 2002, Mr. Lin used an alternative energy supplier.  I realize that PECO may not have the supplier's rates as readily available as its own tariffs.  However, I find it appropriate to place the burden on PECO to research the correct rates in order to calculate the refund due.  PECO provided the meter readings to the supplier which were faulty.  PECO sent faulty bills to Mr. Lin.  I find it appropriate to give PECO the responsibility of making the necessary corrections and refunds.  Thereafter, PECO may collect any money owing from the alternate supplier.
CONCLUSION OF LAW


1.
The Commission has jurisdiction over the parties to and the subject of this proceeding.  Public Utility Code, 66 Pa. C.S. §701.



2.
Mr. Lin had the burden of proving that PECO violated the Public Utility Code, a Commission regulation or a Commission order and carried it.  66 Pa. C.S. §332(a).


3.
PECO violated Section 1501 of the Public Utility Code by failing to accurately measure the energy used at the Lin home for the period December 1, 2001 through July 24, 2002.



4.
PECO is required to refund the excess charges to Mr. Lin with interest at the legal rate from the date of each excessive payment.  66 Pa. C.S. §1312(a).



5.
The legal rate of interest is six percent per annum.  Act of January 30, 1974, P.L. 13, No. 6, §202, 41 P.S. §202.
ORDER


NOW THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Ben Lin v. PECO Energy Company, at Docket No. C-20027637 is hereby sustained.



2.
That within thirty (30) days of receipt of the Commission's Order, the PECO Energy Company shall refund to Ben Lin all charges for 672 KWH from the month of December 2001 including interest at the legal rate from the date of payment.



3.
That within thirty (30) days of receipt of the Commission's Order, the PECO Energy Company shall refund to Ben Lin all charges for 467 KWH from the month of January 2002 including interest at the legal rate from the date of payment.



4.
That within thirty (30) days of receipt of the Commission's Order, the PECO Energy Company shall refund to Ben Lin all charges for 737 KWH from the month of February 2002 including interest at the legal rate from the date of payment.



5.
That within thirty (30) days of receipt of the Commission's Order, the PECO Energy Company shall refund to Ben Lin all charges for 354 KWH from the month of March 2002 including interest at the legal rate from the date of payment.



6.
That within thirty (30) days of receipt of the Commission's Order, the PECO Energy Company shall refund to Ben Lin all charges for 209 KWH from the month of April 2002 including interest at the legal rate from the date of payment.



7.
That within thirty (30) days of receipt of the Commission's Order, the PECO Energy Company shall refund to Ben Lin all charges for 100 KWH from the month of May 2002 including interest at the legal rate from the date of payment.



8.
That within thirty (30) days of receipt of the Commission's Order, the PECO Energy Company shall refund to Ben Lin all charges for 278 KWH from the month of June 2002 including interest at the legal rate from the date of payment.



9.
That within thirty (30) days of receipt of the Commission's Order, the PECO Energy Company shall refund to Ben Lin all charges for 389 KWH from the month of July 2002 including interest at the legal rate from the date of payment.
Dated: 
August 6, 2003



















Louis G. Cocheres









Administrative Law Judge
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