BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
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:
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C-20039601







:

PPL Electric Utilities Corporation


:

INITIAL DECISION

Before

Amanda N. Rumsey

Special Agent

HISTORY OF THE PROCEEDING
On February 28, 2003, Ranger Z. Respalie (Mr. Respalie) filed a formal Complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation (PPL) alleging a financial inability to pay his electric bills according to the Bureau of Consumer Services (BCS) decision issued September 4, 2002 at BCS Case No. 1144475.  On March 31, 2003, PPL filed an Answer denying the material allegations of the Complaint.

A Telephone Hearing Notice was mailed to the parties on May 19, 2003 and notified them that an Initial Telephone Hearing in this case was scheduled for Wednesday, July 30, 2003 at 2:00 p.m.  This case was assigned to me pursuant to 52 Pa. Code §56.174.

I issued a Prehearing Order on May 20, 2003.  The Prehearing Order stated the date and time of the scheduled hearing, advised the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing, advised them of applicable procedural rules and reminded them of their responsibility to notify me of any change in the telephone number where they could be contacted for the hearing.
In accordance with the provisions of the Prehearing Order, by cover letter dated July 22, 2003, PPL submitted three copies of three (3) proposed exhibits for possible use at the Initial Telephone Hearing.  Mr. Respalie did not submit a completed budget information form. 

On July 30, 2003 at 2:00 p.m., I contacted John F. Gross, Esquire, attorney for PPL.  I then attempted to contact Mr. Respalie at (717) 380-4627, the home telephone number listed on his Complaint form and the only number provided to the Commission.  The telephone was answered by a woman who stated that she was Mr. Respalie's fiancée and that he was at work and could not be reached by telephone.  She further stated that she lived with Mr. Respalie and paid all of the bills.  I explained to her that since she was receiving the benefit of the electric service at the residence and had knowledge of the utility bills in question that she may be able to testify, provided that PPL had no objection.  She declined to participate in the hearing so I left a message with her providing my name, telephone number and reason for my call.  I asked her to inform Mr. Respalie that the hearing would proceed, as scheduled, in his absence and requested that she have Mr. Respalie contact me if he had any questions or could offer an excuse for his absence.  To date, I have not been contacted by Mr. Respalie.
I informed Mr. Gross that I was unable to contact Mr. Respalie and that the hearing would proceed as scheduled.  Mr. Gross presented the testimony of one witness, Ted Bakis and introduced two (2) exhibits which were admitted into the record.  Mr. Gross then moved for dismissal of the Complaint for failure to prosecute.  This motion was granted and the record closed at the conclusion of the hearing on July 30, 2003.
FINDINGS OF FACT

1.
Mr. Respalie is the named ratepayer on PPL account no. 57580-94017 with a service address of 799 Rawlinsville Road, Willow Street, Pennsylvania 17584.

2.
On February 28, 2003, Mr. Respalie filed a formal Complaint against PPL alleging a financial inability to pay his electric bill. 

3.
By Telephone Hearing Notice (dated May 19, 2003) and Prehearing Order (dated May 20, 2003), Mr. Respalie was advised that an Initial Telephone Hearing on his Complaint was scheduled for Wednesday, July 30, 2003.

4.
Both of these documents were mailed to Mr. Respalie at the address listed on his Complaint and neither was returned to the Commission by the United States Postal Service as undeliverable.  

5.
Mr. Respalie did not appear for the Hearing.

6.
Mr. Respalie did not settle nor withdraw his Complaint prior to the scheduled hearing date or obtain a continuance.

7.
On September 4, 2003, the Commission's Bureau of Consumer Services issued an informal decision directing Mr. Respalie to pay his monthly budget bills plus $40 per month towards his overdue PPL account balance.  
8.
Since the BCS decision was issued payments totaling $600 have been made on this account.
9.
Mr. Respalie's current monthly budget bill is $172.

10.
As of July 30, 2003, Mr. Respalie's overdue account balance with PPL was $3416.11 (exclusive of $172 bill issued July 25, 2003 with a billing due date of August 18, 2003).  

DISCUSSION
In his Complaint, Mr. Respalie alleged an inability to make payments on his electric bill as directed by the prior BCS decision.  As the Complainant seeking affirmative relief from the Commission, he bears the burden of proof.  66 Pa. C.S. §332(a).  By failing to appear for the scheduled Hearing and present evidence, Mr. Respalie has failed to satisfy this burden and this case will be dismissed.
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard. Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).

Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994)
Neither the Telephone Hearing Notice nor Prehearing Order was returned to the Commission by the post office as undeliverable.  Therefore, it is presumed that Mr. Respalie received these documents and received sufficient notice of the day, date and time of the scheduled Hearing.  Once notice of a hearing and the opportunity to be heard have been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Opinion and Order entered October 25, 1993 at Docket No. F-00161106.  By his unexcused failure to appear for the hearing Mr. Respalie waived the opportunity to participate in the hearing and this case will be dismissed with prejudice.  52 Pa. Code §5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z-00269892.

When a Complainant fails to appear for a hearing, the prior BCS decision becomes the operative decision of the Commission.  Andre Turner v. PECO Energy Company, Opinion and Order entered April 11, 1996 at Docket No. C-00956999.  Additionally, a customer is required to make a catch up payment of all amounts owing, but not paid, for consumption since the BCS decision was issued.  Claypool v. T.W. Phillips Gas and Oil Co., Opinion and Order entered December 22, 1998 at Docket No. Z-00248730; Charles Stammel v. PG Energy, Opinion and Order entered May 21, 2003 at Docket No. C‑20027994.

A BCS decision was issued in this case on September 4, 2002 at BCS Case No. 1144475 and directed Mr. Respalie to pay his monthly budget bills plus $40 beginning with the October 2002 billing due date.  Ten months have passed since the BCS decision was issued and payments totaling $600 have been received on this account.  However, these payments do not represent full compliance with the BCS decision and therefore, a catch up payment will be ordered.  Mr. Respalie's budget bill for the months of October, November and December was $160.  The budget increased to $172 in January 2003 and remained at $172 as of the hearing date.  As of July 30, 2003 the catch up amount owing to PPL was $1084 and was calculated as follows:  $480 ($160 X 4) + $1204 ($172 X 7) = $1684 - $600 (payments) = $1084.  At the hearing, PPL requested that the BCS decision be modified to raise the payments due on the arrearage portion of the payment plan from $40 to $100 stating that if the BCS decision is upheld, it will take approximately five (5) years to liquidate the overdue balance on this account.  However, without direct testimony regarding Mr. Respalie's income and expenses I am reluctant to modify the payment plan established by BCS and will not do so here.  Mr. Respalie is directed to make a catch up payment of $1084 and then pay his monthly budget bills plus $40 per month towards his overdue account balance.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. §701.


2. 
The Complainant bears the burden of proof. 66 Pa. C.S. §332(a).
3.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  

4.
After being notified, a party who fails to appear at a scheduled hearing shall be deemed to have waived the opportunity to participate in the hearing and shall not thereafter be permitted to reopen the disposition of a matter accomplished thereat.  52 Pa. Code §5.245(a)


5.
A catch up payment consists of the sum of missed payments for consumption under the BCS decision but not missed payments towards the account arrearage.  Charles Stammel v. PG Energy, Opinion and Order entered May 21, 2003 at Docket No. C‑20027994.

ORDER

THEREFORE,

IT IS ORDERED THAT:

1.
The Complaint of Ranger Z. Respalie against PPL Electric Utility Corporation at Docket No. C-20039601 is hereby dismissed with prejudice.



2.
Within fifteen (15) days of the entry of the Final Commission Order, PPL Electric Utilities Corporation shall issue a bill to Ranger Z. Respalie, in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the BCS Decision issued September 4, 2002 at BCS Case No. 1144475.  This bill shall be calculated in accordance with the Commission's Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 at Docket No. C-20027994.


3.
Within thirty (30) days of entry of the Final Commission Order, Ranger Z. Respalie shall pay to PPL Electric Utilities Corporation, an amount equal to the bill issued pursuant to Ordering Paragraph 2 and then pay, on or before the monthly billing due date, his monthly budget bill plus $40 per month towards his overdue account balance.

4.
As long as Ranger Z. Respalie keeps the payment schedule stated in this order, PPL Electric Utilities Corporation shall not assess late payment or finance charges against his account or terminate service except for valid safety or emergency reasons.
5.
If Ranger Z. Respalie does not keep the payment schedule stated in this order, PPL Electric Utilities Corporation is authorized to suspend or terminate his electric service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.
Dated: August 13, 2003



_____________________________








Amanda N. Rumsey








Special Agent
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