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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of Ava Rollins (Complainant) filed on July 7, 2003, to the Initial Decision of Adminis​trative Law Judge (ALJ) Ky Van Nguyen which was issued on June 4, 2003, relative to the above-captioned proceeding.  Reply Exceptions were filed by PECO Energy Company (Respondent) on July 21, 2003.  

History of the Proceeding


On October 7, 2002, the Complainant filed a Formal Complaint against the Respondent wherein she alleged that although she had always paid the electric bills at her current address for the past eleven years, as tendered by the Respondent, she had recently received an inordinately large bill of $546.00 for previously unbilled service.  The Complainant further alleged that she could not possibly owe the Respondent that bill considering the fact that her family size became smaller and that there was no heat wave in 2001.  (I.D., at 1).  


On November 7, 2002, the Respondent filed a timely Answer denying the allegation of the Complaint.  Specifically, the Respondent averred that the Complainant’s meter readings were estimated between July 2000 and December 2001, that those readings were underestimated, and that the catch-up bill was correct.  The ALJ held a hearing on May 12, 2003.  At the hearing, the Respondent was represented by counsel and the Complainant participated pro se.  Subsequently, on June 4, 2003, an Initial Decision was issued wherein the ALJ recommended that the Complaint be dismissed.  As noted above, Exceptions and Reply Exceptions were filed.  
Discussion


We note that the ALJ made eleven Findings of Fact and reached one Conclusion of Law that are incorporated by reference and adopted unless modified or reversed, either expressly or by necessary implication, by this Opinion and Order.  Based on his review, evaluation and analysis of the record, the ALJ concluded that the Commission has jurisdiction over the Parties to, and the subject matter of, this proceeding.  (I.D., at 6).  



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  (Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984)).  



It is well settled that, pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), the party seeking relief in a dispute has the burden of proof.  Since the Complainant is seeking relief in this matter, it is the Complainant who must bear the burden of proof.  The ALJ concluded that the Complainant did not meet her burden of proving that a defective electricity meter was the cause of higher bills nor did she prove that between February 24, 2001, and December 22, 2001, she could not have consumed the 16.3 Kwh per day shown by the meter.  Accordingly, the ALJ found that the Respondent did not charge the Complainant for electricity that it did not supply.  


The ALJ further found that the Commission’s Bureau of Consumer Services (BCS) issued a determination on August 29, 2002, at BCS Case No. 1156313 requiring the Complainant, beginning in September 2002, to pay the current monthly bill and $15 on the arrearage until the arrearage is paid in full.  The ALJ directed that Complainant comply with the BCS’ decision and pay all sums necessary to become current with the payment arrangement directed by the BCS and to maintain that payment arrangement.  


In her Exceptions, the Complainant contends that the ALJ erred in concluding that PECO Energy’s rebilling of the Complainant’s estimated usage was correct.  Moreover, the Complainant claimed that it is unreasonable for her to have used more electricity in the year 2000, and not have an outstanding balance, and use less electricity in 2001 and have a balance of $546.00.  In her Exceptions, the Complainant also alleges that the Respondent made no effort to obtain a meter reading at her residence from August 2000 through December 2001.  The Complainant further alleges that when the Respondent finally gained access to the premises, as a result of her taking off from work, actual readings were taken by the Respondent and not used.  (Exc., at 1).


In its Reply Exceptions, the Respondent rejoins that it was unable to obtain an actual meter reading during the period in question because it was unable to gain access through field visits.  Moreover the Respondent contends that letters were sent to the Complainant requesting her to schedule a meter reading appointment.  The Respondent represents that it finally gained access through a cold call visit and rebilled the Complainant’s account based on the reading obtained during that visit, which it contends, was correct. (R.E., at 2).  


Our review of the record evidence fails to indicate that the Complainant’s meter registered less than accurate consumption over the disputed ten month period.  Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (Order entered March 4, 1980) (Waldron), is the controlling case in high bill disputes where a complainant is unable to establish that a meter malfunctioned.  Waldron establishes a rule of evidence that allows complainants to prove their case by circumstantial evidence indicative of a finding that their metered usage exceeded their actual usage.  For example, in Waldron we stated that a complainant could establish a prima facie case that an overcharge occurred through evidence that:  (1) there were no prior billing abnormalities; (2) there were no changes in occupancy; and (3) the complainant did not have the capacity to use the billed amount.  If a complainant fails to establish a prima facie case, his or her complaint must be dismissed.  
In Milkie v. PA. PUC, 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. 2001), the Commonwealth Court discussed the Waldron criteria.  The Commonwealth Court stated that a ratepayer can prove his or her case with any circumstantial evidence which supports a finding that the metered usage exceeded the actual usage.  (Id., p. 1220 (emphasis added)).  If a complainant establishes a prima facie case, the burden of going forward shifts to the utility to rebut the complainant’s evidence.
  If the utility presents evidence found to be of equal or greater weight than that of the complainant, the complainant fails to meet its burden of proof and the complaint must be dismissed.  (Milkie, at 1220).  
Section 56.12 of the Commission’s regulations, 52Pa. Code § 56.12, provides for estimates for bills when utility personnel are unable to gain access to obtain an actual meter reading.  In the instant proceeding, the Respondent could not gain access to the Complainant’s meter because the meter is located in her basement.  Between February 24, 2001 and December 22, 2001, the affected period, the Respondent was forced to use estimated consumption to bill the Complainant.  For this ten month period, the Complainant consumed 4,911 Kwh or 16.3 Kwh per day.  The Complainant’s consumption pattern prior to February 24, 2001, averaged 18.2 Kwh and after December 22, 2001, her consumption pattern averaged 16.4 Kwh per day.  (I.D. at 6).  


Since the Complainant’s electricity consumption patterns prior to and subsequent to the ten month period in question did not deviate from the norm, we find that the Complainant had the capacity to use the billed amount.  Secondly, the record showed that a change in occupancy occurred during the last month of the affected period. Finally, no evidence was presented concerning billing abnormalities.  Accordingly, we find that none of the standards of Waldron have been met.  Additionally, the Complainant did not produce any circumstantial evidence that demonstrated that metered usage exceeded actual usage.  It is clear from the record evidence that the Complainant failed to establish a prima facie case.  Therefore, we conclude that the ALJ correctly dismissed her Complaint. 


Subsequent to the issuance of the Initial Decision in this action, the Commission adopted its Opinion and Order in Stammel v. PG Energy, Docket No. C‑20027994 (Order entered May 21, 2003).  In Stammel, we reviewed our policy set forth in Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z-00248730 (Order entered November 9, 1995).  In Claypool, we directed that the complainant in that case make a payment equal to the undisputed current (accrued) monthly usage (the “consumption” portion of a payment arrangement) in order to become current consistent with the directives in our regulations at 52 Pa. Code § 56.174(3).  



Since Claypool, that directive changed so that prior to Stammel, the “catch up” amount became both the arrearage portion of a complainant’s payment arrangement as well as the current billings, or consumption part of the bill.  However, as recognized in Claypool, and as mandated in Section 56.174(3) of our regulations, 52 Pa. Code § 56.174(3), the arrearage portion is effectively stayed when a complainant brings a formal complaint from a mediation decision of the BCS.  That stay remains unless a utility requests and the Commission determines that the stay should be lifted.  



Based on the foregoing, we will modify the ALJ’s Initial Decision consistent with Stammel, and direct that the “catch up” amount shall be limited to the consumption portion of the payment arrangement.  Therefore, unless a utility requests and the Commission determines that the automatic stay in Section 56.174(3) should be lifted, the Claypool catch up amount shall be limited to the sum of any missed payments related to current consumption that accrued since the establishment of the Complainant’s payment arrangement.  



Based on the foregoing discussion, we shall deny the Exceptions of the Complainant and adopt the Initial Decision of ALJ Nguyen to the extent that it is consistent with this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Ava Rollins are denied. 



2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is adopted to the extent that it is consistent with this Opinion and Order.  



3.
That the Complaint of Ava Rollins against PECO Energy Company, at Docket No. F-01156313, is hereby dismissed for failure to meet the burden of proof.


4.
That, within fifteen (15) days of the entry of this Opinion and Order, PECO Energy Company shall render a bill to Ava Rollins for the missed consump​tion payments resulting from non-compliance with the August 29, 2002 determination of the Bureau of Consumer Services at BCS Case No. 1156313.


5.
That within thirty (30) days after the date the bill directed in Ordering Paragraph No. 4 above is issued, Ava Rollins shall pay to PECO Energy Company the amount of the bill rendered to her in accordance with Ordering Paragraph No. 4, above.  



6.
That if Ava Rollins adheres to the terms of this Opinion and Order, PECO Energy Company shall not assess any late payment charges nor shall PECO Energy Company terminate service to Ava Rollins, except for valid safety or emergency reasons.



7.
That if Ava Rollins fails to adhere to the terms of this Opinion and Order, PECO Energy Company is hereby authorized to terminate her service, pursuant to 
the provisions of the Public Utility Code, 66 Pa. C.S. §§ 101, et seq., and the regulations of the Commission, 52 Pa. Code §§56.1, et seq.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 18, 2003
ORDER ENTERED:  September 22, 2003
	�	It should be noted that pursuant to Section 335(a) of the Public Utility Code, 66 Pa. C.S. §335(a), the Commission is the ultimate fact-finder in formal complaint proceedings and must weight the evidence and resolve any conflicts in testimony.  Pennsylvania Electric Co. v. Pa. PUC, 473 A.2d 704 (Pa. Cmwlth. 1984).  
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