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HISTORY OF THE PROCEEDING
On February 24, 2003, Jeffrey A. Crass (Mr. Crass) filed a Formal Complaint against PECO Energy Company (PECO) alleging a financial inability to pay the lump sum amount ordered by a prior Bureau of Consumer (BCS) Decision.  He offered to pay his monthly bills plus $50 until his overdue balance is paid off.  On March 24, 2003, PECO filed an answer denying the material allegations of the Complaint.
A Telephone Hearing Notice was mailed to the parties on May 23, 2003 and notified them that an Initial Telephone Hearing was scheduled for Thursday, August 14, 2003.  This case was assigned to me pursuant to 52 Pa. Code §56.174.  
I issued a Prehearing Order on June 3, 2003 advising the parties of applicable procedures regarding advanced submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery and informal information exchange, complainant’s burden of proof and the Commission policy encouraging settlements.  The Prehearing Order stated the date and time of the scheduled hearing, and advised the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  Finally, the Prehearing Order reminded the parties of their responsibility to notify me of any change in the telephone number where they could be contacted for the hearing.
In accordance with the provisions of the Prehearing Order, by cover letter dated July 29, 2003, PECO submitted three copies of three (3) proposed exhibits for possible use at the Initial Telephone Hearing.  Mr. Crass submitted a completed monthly budget information form, as directed by the Prehearing Order.
A telephonic hearing was held on August 14, 2003.  Mr. Crass appeared pro se and testified on his own behalf.  PECO was represented by Priya Sankar, Esq. who presented the testimony of one (1) witness, Robin White, and introduced three (3) exhibits which were admitted without objection into the record.  The record closed at the conclusion of the hearing.
FINDINGS OF FACT
1. Mr. Crass resides at 809 Broad Street, Delta, Pennsylvania and receives electric service from PECO at that address.
2. Mr. Crass lives at the above address with his wife and four children, ages 8, 13, 15 and 18.
3. The home is a Cape Cod with a finished basement, living room, kitchen and four bedrooms.
4. Mr. Crass’ home uses electricity for lighting, central air and to power the homes electrical appliances.
5. The home has oil heat but the furnace will not run without electricity.

6. Mr. Crass is employed full-time as a commercial truck driver by Evergreen Express.  His net monthly income from employment is $2,400.  His wife was laid off from her job in May 2003.  She currently receives $1,112 per month in unemployment compensation.  
7. Mr. Crass' 18-year old son works part-time.  With his income he purchased a car, pays for expenses associated with the car (except auto insurance) and, beginning at the end of the summer, will pay his own college tuition and all other expenses associated therewith.  Because most of the son's income goes towards paying for college I will not consider his income or expenses for purposes of this decision
8. Mr. Crass owns a 1986 Cutlass, a 1986 Dodge pickup truck and is financing a 1999 Plymouth Voyager minivan.  He uses the Cutlass to travel to and from work.  His wife uses the minivan.
9. Two years ago, Mr. Crass took out a home equity loan (2nd mortgage) for $20,000 and used the money to pay bills.  He makes monthly payments of $350 on this loan.



10.
Mr. Crass fell behind on his first mortgage and has negotiated a payment arrangement with the mortgage company.  He pays his regular monthly payment of $850 plus $180 per month towards the arrearage for a total monthly mortgage payment of $1030.


11.
Mr. Crass’ regular, reoccurring monthly household expenses (excluding electric) include:



Reasonable Includable Expenses: 
1st Mortgage



$1030.00
2nd Mortgage



$  350.00

Gas (cooking)



$    20.00

Oil (heating)



$    83.00

Telephone




$    25.00

Food 




$  600.00

Prescriptions (copay)


$  120.00

Gasoline




$    80.00

Total:
$2,308.00
Other Claimed Expenses:

Auto Loan


$355.00

Gasoline


$  20.00

Auto Insurance


$200.00

Cable TV


$  35.00

Clothing


$  50.00

Cell Phone


$  35.00


Total:
$695.00
Total Monthly Expenses:

$3,003.00
12.
Mr. Crass' monthly household income includes:

Net Income from employment
$2,400.00
Unemployment Income

$1,112.00

Total Monthly Income:
$3,512.00
13.
On February 4, 2003, the Commission’s Bureau of Consumer Services issued a decision at Case No. 1129570 directing Mr. Crass to make a lump sum payment of $2545.76 and then pay his monthly CAP rate bills plus $15 per month towards his overdue account balance.   
14.
Since the BCS decision was issued, payments totaling $500.03 have been received on Mr. Crass’ PECO account.
15.
As of August 14, 2003, Mr. Crass had an overdue account balance with PECO of $5223.60. 
DISCUSSION
In his Formal Complaint, Mr. Crass alleged an inability to pay according to the BCS decision issued February 4, 2003 at BCS Case No. 1129570.  As the Complainant seeking affirmative relief from the Commission, he bears the burden of proof.  66 Pa. C.S. §332(a).  
To satisfy this burden, a complainant must demonstrate that the named utility is responsible for the problem described in the Complaint.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992); Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  
A public utility is entitled to full payment for service provided to customers and all customers have an obligation to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 PA PUC 637(1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100(1982); Bolt v. Duquesne Light Company, Opinion and Order, entered April 8, 1988, at Docket No. Z-8712758.  

Mr. Crass is currently enrolled in PECO’s CAP rate program.  Through his participation in this program he receives a twenty-five percent (25%) discount on the first five hundred kilowatt hours of electricity used per month.  His participation in this program provides him with utility bills that are lower than his actual current bills.  
Payment plans established by the Commission are financed by other utility customers, therefore, the Commission permits the consideration of only reasonable household expenses when setting up such a plan.  Any expenses deemed, by the Commission, to not be reasonable must be disallowed.  Brown v. PECO Energy Company, Opinion and Order entered January 27, 1995 at Docket No. Z-00236726;  Bolt v. Duquesne Light Company, Opinion and Order, entered April 8, 1988, at Docket No., Z-8712758; Downey v. Duquesne Light Company, Opinion and Order, entered September 16, 1997, at Docket No. C-00968410.  The Commission currently allows $25 per month as a reasonable telephone expense.  Any telephone expenses incurred in excess of $25 must be disallowed.  Young v. PECO Energy Company, Opinion and Order entered February 14, 1996 at Docket No. C-00956790.  The Commission also generally excludes monthly expenses for transportation, clothing and cable television.  Schriver v. Columbia Gas of Pennsylvania, Inc., 1997 Pa. PUC Lexis 58 (1997); Sharon Brown v. PECO Energy Company, Opinion and Order entered January 27, 1995 at Docket No. Z‑00236726. 
Mr. Crass testified that in addition to paying $20 per month for his landline telephone, he also pays $40 per month towards a $100 cell phone bill, the additional $60 is paid by his employer.  His total monthly telephone expense is $60.  Since the Commission only permits a monthly telephone expense of $25, the additional expense of $35 will be disallowed.  
Mr. Crass is financing a 1999 Plymouth Voyager minivan.  He makes monthly auto loan payments of $355.  He also owns outright a 1986 Cutlass and a 1986 Dodge pickup truck.  Mr. Crass' place of employment is located approximately 25 miles from his home and he drives the Cutlass to travel to and from work.  He will have a continuing need for reliable transportation to travel to work if he is to make payments on his PECO bill however, since he currently uses a vehicle which he owns outright, I must exclude the $355 auto loan payment as unreasonable since payment of this expense precludes him from making payments to PECO in an amount sufficient to liquidate his overdue account balance.  Monthly auto insurance expenses will also be disallowed because, based upon the record, the percentage of the $200 payment attributable to the 1986 Cutlass can not be determined.  I will however, consider as reasonable, $80 per month in gasoline (approximately one tank per week) to account for the 125 miles traveled weekly to and from work. The monthly expenses for clothing and cable television must be disallowed.  
Mr. Crass credibly testified that he has reasonable monthly household expenses totaling $2308 and a net monthly household income of $3512.  Mr. Crass’ monthly household income currently exceeds his reasonable monthly household expenses by $1204.  This amount is sufficient to permit him to make regular payments on his PECO bill and pay other expenses.
A customer is required to make payments according to the prior BCS Decision while appealing the BCS plan and if the customer fails to make such payments, they are required to make a catch-up payment.  Claypool v. T.W. Phillips Gas & Oil Company, Opinion and Order, entered December 22, 1995, at Docket No. Z-00248730.  
A BCS Decision was issued in this case on February 4, 2003 at BCS Case No. 1129570.  That decision directed Mr. Crass to pay a lump sum of $2545.76 by February 25, 2003 and then pay his CAP rate bills plus $15 per month toward his overdue balance.  Since the BCS decision was issued, customer payments totaling $500.03 have been made on the account.  The payments made do not represent full compliance with the BCS decision therefore, a catch up payment may be ordered.
A catch up payment consists of the total of all missed payments for consumption since the BCS decision plus any lump sum payment ordered by that decision.  Charles Stammel v. PG Energy , Opinion and Order entered May 21, 2003 at Docket No. C-20027994.  However, this payment may be reduced or mitigated if the complainant can demonstrate that there has been a significant change in his financial circumstances since the BCS decision was issued.  Cassulli and Howard v. The Peoples Natural Gas Company, Opinion and Order entered August 26, 1997 at Docket No. C-00968351.  
Here, when Mr. Crass filed his informal complaint with BCS, his wife was employed as a daycare director and had a net income of approximately $500 per week ($2,000 net monthly).  Her employment as daycare director ended in January 2003 and in February 2003, she began working for Medical Management Resources and received a gross weekly income of approximately $800.  However, she was laid off from this job at the end of May 2003 and is now receiving unemployment.  Due to the brevity of her employment at Medical Management Resources, the unemployment income ($1112 monthly) received is based upon her income earned when she was working as a daycare director.  Mrs. Crass currently receives unemployment income that accounts for approximately 55% of the income earned while employed as a daycare director. However, although his wife's income has decreased, Mr. Crass' income has increased to $2400 a month.  In his testimony, Mr. Crass stated that his income increased in July 2003 however, in the Complaint filed with the Commission in February 2003 he stated ". . .my employer has been paying me more money. . . ".  When asked about this discrepancy, Mr. Crass denied that his income increased in February.  

When a person signs a formal complaint form and files it with the Commission, they certify that the information contained in the Complaint is true and correct to the best of their knowledge.  Similarly, at a hearing, testimony is given after affirming that statements made will be truthful.  The conflicting statements of the Complaint and the offered testimony call Mr. Crass' credibility into question.  However, Mr. Crass was admittedly nervous during the hearing and therefore, I conclude that he was mistaken during his testimony, that the allegations in the Complaint are correct and that his income increased in February.  Although stating that his income increased, Mr. Crass did not state what he was making prior to this wage increase and therefore it is impossible to determine how much additional income he brings home each month.  After considering all of the testimony presented regarding his family's income, I conclude that the $888 ($2000 - $1112) loss of monthly income experienced by Mrs. Crass amounts to a significant change in circumstances sufficient to warrant mitigation of the catch up payment due in this case.  
Although, there has been a significant change in the family's financial circumstances since the BCS decision was issued, some comment on the history of this account is necessary.  Mr. Crass' payment history is very poor.  He has defaulted on nine payment arrangements with PECO and has filed four informal complaints with the Commission since 1993.  Mr. Crass has carried an overdue balance of at least $1000 since 1991 and in 1997 an overdue PECO balance of $4939.97 was discharged through bankruptcy.  His PECO post bankruptcy overdue account balance is currently $5223.60.
At the hearing, Mr. Crass stated that he did not make the lump sum payment as directed by BCS because he did not have the money to make such a large up front payment but offered to pay his monthly bills plus $50 per month towards his overdue account balance.  
It is inappropriate for me to comment on or reach conclusions regarding a customer's lifestyle, priorities and choices however, when a customer is having difficulty paying their bills, they are expected to rearrange their finances to eliminate luxury items so that additional monthly income becomes available to pay for essential expenses.  See Brown v. PECO Energy Co., Opinion and Order entered January 27, 1995 at Docket No. Z-00236726 and Bolt v. Duquesne Light Company, Inc., Opinion and Order, entered April 8, 1988, at Docket No., Z-8712758.  As illustrated by the expense and income analysis on pages 3-4 of this decision, there are nonessential expenses that can and should be eliminated so that Mr. Crass can make regular monthly payments on his PECO bill as directed by this decision.  

Under the prior BCS decision, the catch up payment owed on August 14, 2003 was $3086.11 ($2545.76 (BCS lump sum) + $213 (BB due 3/03) + $213 (BB due 4/03) + $185.27 (actual bill due 5/03) + $186.18 (actual bill due 6/03) + 242.83 (actual bill due 7/03) - $500.03 (payments) ).  However, since there has been a significant change in his financial situation since the BCS decision was issued, Mr. Crass is directed to pay a catch up amount of all missed payments for consumption (exclusive of the BCS lump sum) since the BCS decision was issued and then pay his monthly CAP rate bills, as they become due, plus $50 per month towards the account arrearage.  The arrearage portion of the BCS payment plan is increased to $50 per month based upon Mr. Crass' assertion that he can pay this amount, in addition to his regular monthly PECO bill.  Additionally, examination of his household income and expenses has led me to conclude that $50 per month towards the overdue account balance is both feasible and appropriate given that the lump sum amount due under the BCS decision is waived.  
Mr. Crass should not interpret the lowering of this catch up amount owed as a sign that he can continue to ignore his electric bill.  He is cautioned that he must make payments in compliance with this decision or risk service termination.  
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
2. The Complainant bears the burden of proof. 66 Pa. C.S. §332(a).
3. Utility customers are responsible for paying for the service provided to them.  52 Pa. Code §56.2.
4. PECO has not violated any provision of the Public Utility Code, any Commission order or any Commission regulation.


5.
A complainant is required to make payments according to the previous Bureau of Consumer Services (BCS) Decision while he/she appeals the BCS plan.  If the complainant does not pay according to the BCS plan without some very good reason, the customer is required to make a catch-up payment.  Claypool v. T.W. Phillips Gas & Oil Company, Opinion and Order, entered December 22, 1995, at Docket No. Z-00248730.


6.
A catch up payment may be mitigated if the complainant has demonstrated that there has been a significant change in his/her financial circumstances since the prior BCS decision was issued.  Cassulli and Howard v. The Peoples Natural Gas Co., Opinion and Order entered August 26, 1997 at Docket No. C-00968351.
ORDER



THEREFORE, 


IT IS ORDERED THAT:
1. The Formal Complaint filed by Jeffrey A. Crass against PECO Energy Company at Docket No. C-20039620 is hereby sustained, in part and denied, in part.


2.
Within fifteen (15) days of entry of the Final Commission Order, PECO Energy Company shall issue a bill to Jeffrey A. Crass, in an amount equal to the sum of all amounts owed for consumption but not paid (exclusive of the BCS ordered lump sum), as required by the BCS Decision issued February 4, 2003 at BCS Case No. 1129570.  This bill shall be calculated in accordance with the Commission's Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 at Docket No. C-20027994.

2. Jeffrey A. Crass shall pay to PECO Energy Company, an amount equal to the bill issued pursuant to Ordering Paragraph 2 within thirty (30) days of the date of issue and then pay, on or before the monthly billing due date, his CAP rate bills plus $50 per month towards his overdue account balance.



4.
As long as Jeffrey A. Crass keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate his utility service except for valid safety or emergency reasons or assess late payment or finance charges against his account.
5.
If Jeffrey A. Crass does not keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate his utility service in accordance with the Commission's regulations in Chapter 56 of Title 52 of the Pennsylvania Code.
Dated: August 27, 2003















Amanda Rumsey







Special Agent
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