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I.
HISTORY OF THE PROCEEDING


On January 7, 2003, Duquesne Light Company (“Duquesne”) filed a supplement to its Electric Generation Supplier Coordination Tariff (“Supplier Tariff”), together with responses to the Commission’s tariff filing requirements at 52 Pa. Code §53.52.  Through this tariff supplement, Duquesne proposes requiring an Electric Generation Supplier (“EGS”), serving customers within its territory, inter alia, (a) to secure firm energy in an amount equal to the EGS’s forecasted load obligation, and (b) if energy deliveries originate outside of its control area, then to procure firm point-to-point transmission service to deliver that energy to Duquesne’s control area.  The supplement also identifies compliance requirements and penalties.


Two EGSs, Dominion Retail, Inc. (“Dominion”) and Strategic Energy, L.L.C. (“Strategic”) filed complaints opposing this proposed tariff on February 12 and February 18, 2003, respectively.  Duquesne answered these complaints on March 17, 2003.  Counsel for the Commission’s Office of Trial Staff (“OTS”) entered an appearance.  The Office of Consumer Advocate (“OCA”) filed its notice of intention to intervene.  The following entities filed petitions to intervene and/or comments: Green Mountain Energy Company (“Green Mountain”), Duquesne Industrial Intervenors (“DII”), Constellation Energy Group, Constellation NewEnergy, Inc. (“Constellation”), PJM Interconnection, L.L.C. (“PJM”), Commonwealth Energy, d/b/a ElectricAmerica, Inc. (“Commonwealth Energy”), Pepco Energy Services, Inc. (“Pepco”), and Reliant Resources, Inc. (“Reliant”).


On April 10, 2003, the Commission suspended the tariff filing until October 11, 2003, instituted an investigation to determine the lawfulness, justness and reasonableness of the proposed tariff, and assigned this matter to the Office of Administrative Judge for alternative dispute resolution, if possible, or the prompt scheduling of hearings and issuance of a recommended decision.  On April 15, 2003, Duquesne filed a petition requesting expedited treatment of the proceeding so the Commission could consider this matter in June 2003.  By Secretarial letter dated April 17, 2003, the Commission denied this request.



At a prehearing conference on April 23, 2003, all of the foregoing parties, with the exception of Commonwealth Energy, were in attendance and represented by counsel.  On April 24, 2003, I issued a Prehearing Order, which, inter alia, consolidated these cases, granted the motions to intervene and established a litigation schedule.  A Protective Order issued on May 19, 2003 restricting disclosure of certain proprietary information.


Hearings were held in Pittsburgh on July 1‑2, 2003.  Duquesne, OCA, PJM, DII, Dominion, Strategic and Reliant participated in the hearings and were represented by legal counsel.  Duquesne offered two statements of written testimony with three attached exhibits and eleven cross-examination exhibits that were admitted into the record and it filed five exhibits post-hearing.  DII submitted a cross-examination exhibit consisting of a stipulation between Duquesne and DII.  PJM sponsored one statement of written direct testimony.  Strategic proffered two statements of written testimony, six exhibits, three surrebuttal exhibits and four cross-examination exhibits.  Dominion submitted a statement of written direct testimony and four cross-examination exhibits.  Reliant filed one exhibit post-hearing.  Altogether, the conference and hearings generated 340 pages of notes of testimony.


Duquesne, OCA, PJM, DII, Dominion and Strategic filed main and reply briefs.  Reliant filed only a main brief.  Green Mountain, Constellation and Pepco submitted letters with comments in lieu of main briefs.  Green Mountain and Constellation later filed reply briefs only.  After an Order issued correcting the transcript per the request of Duquesne, the record closed on August 19, 2003.

II.
POSITIONS OF THE PARTIES

A.
Duquesne’s Case
1. Between the hours of 0959 and 1827 on July 29, 2002, as a result of Transmission Loading Relief (“TLR”)
 measures initiated in the American Electric Power (“AEP”) control area, EGS energy schedules of over 340 MW utilizing non-firm transmission into Duquesne’s control area were curtailed and EGSs could not find replacement supply.  Strategic had over 300 MW and Dominion had over 10 MW curtailed.  Consequently, Duquesne was forced to shed the load of all interruptible customers, because it is not able physically to curtail service only to customers of defaulting EGSs.  Duquesne avoided curtailment of its firm service customers through its own actions and by actions of Orion Power Midwest/Reliant (Duquesne’s POLR supplier) and other EGSs, who were purchasing firm transmission service.  Reliant supplied Duquesne with 300 MW or more for three hours on July 29th over and above its POLR obligation to assist Duquesne with control area deficiencies.  Historically, no transactions utilizing the same facilities, but with firm transmission, have ever been curtailed (Duquesne St. 1 at 5‑6; Duquesne St. 1‑R at 2, 5‑7, 25).
2. Duquesne describes when and how the Reliability Coordinator employs up to six levels of TLR procedures to meet transmission constraints (Duquesne St. 1‑R at 3‑5).
3. The July 29, 2002 service curtailment caused dissatisfaction among Duquesne’s interruptible customers (Duquesne St. 1 at 6).

4. As a result of Regional Transmission Organizations (“RTOs”) restructuring and related reliability coordination to incorporate additional control areas, Duquesne expects more transmission system congestion and more frequent TLRs in the future.  If EGSs fail to supply the energy for which they are responsible and Duquesne is unable to procure replacement power, load shedding will be required across its customer base, because it is physically impossible for Duquesne to curtail service to customers of a particular EGS (Duquesne St. 1 at 6‑7; Duquesne St. 1‑R at 7‑8).

5. Duquesne continues to experience curtailment of EGS supply schedules using non-firm transmission as a result of TLRs.  From January through May 2003, Duquesne recorded 19 days (179 schedule curtailments) where EGS supply schedules utilizing non-firm transmission were curtailed as a result of TLRs, with the amount of curtailed power ranging from 5 MW to 100 MW.  Some EGSs indicated they were unable to obtain alternative energy to cover these off-peak curtailed supply schedules.  Off-peak curtailments occurred on 10 of the 19 days in which EGS supply schedules were curtailed.  From January through May 2003, Strategic had 29 off-peak tags curtailed (22 of them 50 MW or greater) and 56 on-peak tags (24 of them 50 MW or greater).  Dominion had 26 off-peak tags ranging up to 15 MW curtailed and 32 on-peak tags ranging up to 25 MW curtailed (Duquesne St. 1‑R at 8‑9; Duquesne Exh. JFR‑2).

6. Duquesne has the highest level of customers and load served by EGSs of any Pennsylvania electric distribution company (“EDC”).  EGSs serve approximately 800 MW of its 2,850 MW nominal summer peak hourly customer load.  Presently, 44 EGSs have coordination agreements with Duquesne to operate in its service area.  Five of these EGSs currently operate in Duquesne’s control area and an additional EGS has contacted it concerning possible operation in its control area (Duquesne St. 1 at 2‑3).

7. Operations of EGSs in Duquesne’s service territory are regulated by Duquesne’s EGS Supplier Tariff and its Open Access Transmission Tariff (“OATT”).  The Commission originally approved Duquesne’s Supplier Tariff as part of its restructuring case compliance filings in 1998.  Duquesne filed its OATT in response to the Federal Energy Regulatory Commission’s (“FERC’s”) Order 888 (Duquesne St. 1 at 3).

8. Duquesne is not currently a member of any RTO.  The Commission has directed Duquesne to consider the costs and benefits of participation in an RTO and if such participation appears to be in the public interest, to petition the Commission for approval of RTO membership on a date earlier than September 30, 2004.
  Duquesne is currently monitoring the progress of the FERC’s proposed rulemaking on this subject
 (Duquesne St. 1 at 3‑4).

9. Since it is not currently a member of an RTO, Duquesne operates its transmission and distribution system independently in accordance with East Central Area Reliability Council (“ECAR”) principles.  During peak load conditions, Duquesne carries approximately 115 MW of reserves (approximately 15% of the current requirements of EGS customers and 4% of Duquesne’s peak control area load) as part of the ECAR reserve sharing group to cover mismatches between supply and demand of all ECAR members and to cover member company emergency contingencies on a short-term basis using the Automatic Reserve Sharing function (Duquesne St. 1 at 4).

10. Since it is not protected by reliability assurance requirements commonly adopted by RTOs such as PJM, Duquesne must rely upon its Supplier Tariff, OATT and the ECAR Reserve Sharing Agreement to maintain reliable service to its customers in the event an EGS defaults either financially or physically by undersupplying its customer load (Duquesne St. 1 at 4).

11. Duquesne posits the energy imbalance provisions of its current Supplier Tariff, its OATT and ECAR emergency procedures provide inadequate measures to cover significant EGS supply deficiencies caused by TLRs (Duquesne St. 1‑R at 9‑12; Duquesne St. 1‑R at 25‑26).

12. Duquesne opines the financial impacts for EGS non‑performance currently contained in its Supplier Tariff and OATT are inadequate to protect service reliability for Duquesne’s customers.  Neither its current Supplier Tariff nor its OATT contain explicit financial penalties for EGS performance failures.  Financial impacts for performance failures offer inadequate disincentives for EGS non-performance, because EGSs have the ability to financially ensure themselves against such failures through liquidated damage provisions in Firm Liquidated Damages (“Firm LD”) contracts with their suppliers.  Firm LD contracts, without performance or firm transmission requirements, reimburse the EGSs for any financial impacts that undersupply causes, but do not assure physical delivery of electricity.  Under these contracts, Duquesne asserts EGSs have little incentive to secure replacement energy (Duquesne St. 1 at 7; Duquesne St. 1‑R at 1‑2, 9‑13).
13. Duquesne wishes to revise its Supplier Tariff so as to enhance service reliability in its control area and adopt EGS reliability requirements that it claims the majority of Pennsylvania EDCs already impose as a consequence of their membership in PJM (Duquesne St. 1 at 4).

14. Section 7.1 of Duquesne’s existing Supplier Tariff requires the total supply schedule for an EGS to be equal to the aggregate hourly forecast for all of its customers (Duquesne St. 1 at 8).

15. Through its Supplier Tariff Supplement No. 1, Duquesne proposes requiring, inter alia, an EGS to secure firm energy in an amount equal to its forecasted load obligation and if the energy deliveries originate at facilities located outside of Duquesne’s control area, then the EGS must procure firm point-to-point transmission service to deliver that energy to Duquesne’s control area.  The Supplement also identifies compliance requirements and penalties (Duquesne St. 1 at 8‑10; Duquesne Exh. JFR 1).

16. Duquesne proposes the following rules in its Supplement No. 1:
Rule 4.5 Energy Procurement.  An EGS must make all necessary arrangements for obtaining Competitive Energy Supply in a quantity sufficient to serve its own customers.

To meet this requirement, and the due diligence requirements of 4.2, the EGS will secure Firm Energy in an amount equal to its forecasted load obligation as provided in Rule 7.  The EGS will ensure that if energy deliveries originate at facilities outside of the Company’s Control Area, then Firm Point to Point Transmission Service has been procured to deliver that energy to the Company’s Control Area.

If for any consecutive two (2) hour period, the EGS fails to deliver the following quantities of energy into the Company’s Control Area based on the latest EGS Forecast, the EGS will be considered in default:

(i)
For an EGS with forecasted customer load less than or equal to ten (10) MW/hour, the EGS must deliver within one (1) MW of the EGS Forecast; or

(ii)
For an EGS with forecasted customer load greater than ten (10) MW/hour, the EGS must deliver within two (2) MW or ten (10) percent of the EGS Forecast rounded to the next highest MW, whichever is greater.
The Company requires an EGS to demonstrate proof of source and delivery of sufficient energy supply to meet their customer’s load on a non-interruptible basis.  To meet this requirement, the EGS will provide the following information twice annually, by April 15 and October 15 of each year, in the form of either:

(i)
Copies of actual energy and transmission contracts; or

(ii)
A signed certificate from an executive officer of the EGS stating that the EGS will secure Firm Energy and firm transmission contracts.

The Company reserves the right to audit the energy and transmission contracts of the EGS to ensure that they are in compliance with the tariff provisions herein.

In the event of the unexpected loss of EGS energy supply, current East Central Area Reliability Council (“ECAR”) procedures require that ECAR operating reserves are to be used only temporarily to provide relief for emergency deficiencies, and that the deficient entity must balance its energy resources with its load.  In this instance, failure of an individual EGS to act in a timely manner to balance its energy supply to its forecasted load may result in forced supply interruptions to customers not affiliated with that EGS.  Therefore, the EGS must act in a prudent manner to ensure sufficient energy is supplied into the Company’s Control Area or be considered in breach of coordination obligations.

Rule 16.3 Cure and Default.  If either the Company or an EGS materially breaches any of its coordination obligations (hereinafter the “Breaching Party”), the other party (hereinafter the “Non-Breaching Party”) shall provide the Breaching Party with a written notice describing such breach in reasonable detail and demanding its cure.  Other than a failure to supply energy sufficient to meet its forecasted load pursuant to 4.5, the Breaching Party shall be deemed to be in default of its obligations under this tariff and the Individual Coordination and Agreement if: (i) it fails to cure its breach within thirty (30) days after its receipt of such notice; or (ii) the breach cannot be cured within such period and the Breaching Party does not commence action to cure the breach within said period and thereafter diligently pursues such action to completion.
In the event that an EGS fails to supply energy sufficient to meet its forecasted load pursuant to 4.5, the EGS will be required to provide to the Company, within 48 hours of the default, a signed certification from an executive officer of the EGS stating the reasons for the failure to supply energy (including copies of actual energy and transmission contracts for the default period) and the assurance (including copies of energy and transmission contracts) that the EGS has firm energy and firm transmission contracts in place to supply energy for the next thirty (30) days to its customers at a minimum level of 100% of the customers’ previous year’s hourly consumption including losses.

If the EGS fails to provide the required documentation, the EGS will be deemed to be in default of its coordination obligations pursuant to this tariff, and the EGS’s Individual Coordination Agreement will be terminated immediately upon written notice to the EGS.  In this event, Rule 17.2 of this tariff will apply.

Rule 17.2 Effect of Termination.  Termination of Individual Coordination Agreements will have the same effect on an EGS’s customers as the EGS’s discontinuance of supply to such customers described in the EDC Tariff.  If a customer of a terminated EGS has not switched to another EGS prior to termination, said customer will receive default Provider of Last Resort (“POLR”) Service pending its selection of another EGS.

(Duquesne St. 1 at 9‑10).

17. Duquesne posits the EGS reliability requirements that it proposes are similar to those imposed on EGSs operating in the service territories of other Pennsylvania EDCs as a consequence of their membership in PJM.  Duquesne notes the PJM Reliability Assurance Agreement and the PJM West Reliability Assurance Agreement both impose generation capacity adequacy obligations upon entities that serve load in PJM and PJM West.  Under the PJM West Agreement, Load Serving Entities (“LSEs”), such as EGSs, must satisfy a daily available capacity obligation of 106% of the total day‑ahead estimated load requirement.  If the LSE is relying upon capacity resources located outside of the PJM control area and the PJM West region, it must provide evidence of firm transmission service from the resource to the boundary of the PJM area.  Duquesne contends its proposed Supplement No. 1 contains similar requirements on EGSs providing service in its control area.  It disagrees that the proposed firm transmission requirement will limit the flexibility of EGSs to offer alternative products to their customers (Duquesne St. 1 at 11; Duquesne St. 1‑R at 19‑20, 28‑29).

18. Duquesne insists its proposed reliability requirements are not more stringent than those imposed upon Reliant, its POLR supplier in the POLR II Agreement
 (Duquesne St. 1‑R at 17‑18).
19. Duquesne admits its proposed reliability measures will impose additional costs on EGSs that currently do not use firm generation and firm transmission to meet the forecasted needs of customers.  But, it notes EGSs, such as FirstEnergy, operating in its control area already use firm transmission to meet their customers’ energy needs.  Dominion admits that from January 1, 2001 through May 15, 2003, 98% of its wholesale energy supplies have been delivered on firm transmission.  Based upon a review of retail transmission tags, Duquesne estimates that approximately 40-50% of the competitive energy supply that EGSs delivered to its control area during 2002 was delivered using firm transmission.  Duquesne asserts the reliability measures it proposes will provide uniform reliability requirements on all EGSs operating in its control area and increase the reliability of service to all customers, regardless of whether they are POLR or EGS customers.  Currently, EGSs self‑determine the degree of reliability they provide.  Certain EGSs permit their wholesale supplier to make this determination.  Requiring EGSs to adopt uniform reliability measures, Duquesne believes, will enhance EGS service reliability and increase retail competition among all providers in its service territory (Duquesne St. 1 at 11‑12; Duquesne St. 1‑R at 2‑3, 13‑14, 28).

20. Duquesne believes the requirements of a competitive market for electrical energy must not permit market participants to achieve a low-cost offering by avoiding costs that will compromise the integrity of electric service delivery to customers.  Unless its proposal is approved, Duquesne suggests the number of EGSs operating in its territory without firm energy and firm transmission contracts will increase.  Without specific requirements for firm energy and firm transmission into its control area, shopping customers may experience potentially less-expensive rates for electricity, but all customers will face potential degradation of service reliability (Duquesne St. 1 at 13).

21. Duquesne has no ability to identify alternative resources from merchant wholesale suppliers in peak demand periods that is superior to the information available to EGSs operating in its control area (Duquesne St. 1‑R at 6).
22. Although both Strategic and Dominion relied upon Firm LD contracts with their suppliers, Duquesne notes their suppliers were unable to physically deliver electricity into Duquesne’s control area and both EGSs were unable to purchase alternative supplies on July 29, 2002 (Duquesne St. 1‑R at 7).
23. Duquesne opines neither Dominion nor Strategic identify increased costs from the use of firm transmission service to supply their customers, but Duquesne does offer its own estimate (Duquesne St. 1‑R at 15‑17; Duquesne Exh. JFR 3).

24. Duquesne denies that its proposal will harm competition.  Rule 4.5 of the proposed Supplement will find an EGS in default, if it fails to deliver specified quantities of energy for any two consecutive hours.  The proposed rule requires an EGS to satisfy its own forecast of its customers’ requirements.  Duquesne believes the two-hour period will provide an EGS with a reasonable opportunity to supplement its deliveries from an alternative supplier if necessary, as well as reduce Duquesne’s reliance upon ECAR reserve sharing to a reasonable duration if the EGS’s supply schedule is curtailed (Duquesne St. 1‑R at 21‑22).
25. Duquesne denies Strategic’s assertion that its reliability proposals are inconsistent with the Federal Power Act or FERC decisions (Duquesne St. 1‑R at 22).

26. Duquesne disagrees that its agreement with PJM for Emergency Energy Service renders unnecessary its proposed Supplier Tariff.  Duquesne insists the conditional nature of its agreement with PJM cannot substitute for its proposed reliability requirements.  The agreement does not require PJM to provide emergency service to Duquesne under all conditions.  The supply obligation is discretionary with PJM, which must consider the impact on the reliable operation of its own system before supplying emergency service to Duquesne.  The agreement allows Duquesne to buy emergency service from PJM when it is available.  Duquesne insists the non-firm delivery requirements for energy purchased pursuant to this agreement reflects the fact that purchases will be made during an emergency or abnormal system condition when firm transmission service may not be available (Duquesne St. 1‑R at 22‑24).

27. As the POLR supplier for its control area, Duquesne insists it has no obligation to provide alternative wholesale supply to EGSs, who cannot meet their performance obligations.  It maintains adequate reserves to satisfy the requirements of ECAR and the Commission.  But, Duquesne does not maintain adequate reserves to substitute for significantly curtailed non-firm EGS supply schedules.  Duquesne estimates the cost of additional reserves to supply curtailed EGS supply schedules to be approximately $47 million (Duquesne St. 1‑R at 24‑25, 27).

28. Duquesne asserts it has insufficient generation available to supply energy deficiencies of the magnitude that occurred on July 29, 2002.  It notes Reliant’s obligation under the POLR II Agreement is only to supply energy to meet Duquesne’s obligations to its POLR customers.  It does not give Duquesne any entitlement to energy or capacity produced by every Reliant unit located adjacent to or in Duquesne’s control area.  Although the POLR II Agreement recognizes the POLR supply amount can change over time as a result of seasonal factors and load fluctuations, it cannot be increased to satisfy EGS non-firm supply schedules, which have been curtailed as the result of TLRs (Duquesne St. 1‑R at 27‑28).
29. Duquesne employees frequently discussed EGS supply reliability issues with Dominion (Duquesne St. 1‑R at 28).
30. At the hearing on July 1, 2003, Duquesne and DII agreed upon the following stipulation (N.T. 52‑53):

a. Duquesne and DII agree that the changes that Duquesne proposes to its Supplier Tariff are interim measures to ensure reliability until Duquesne joins an RTO.  After it joins an RTO, the requirements may no longer be necessary, if that RTO replaces Duquesne as the control area operator and implements alternative reliability assurance requirements for load serving entities that are acceptable to Duquesne (DII Cross-examination Exh. 1, ¶ 1).
b. Duquesne and DII agree that a commercial or industrial customer should have the opportunity to purchase interruptible supply from an EGS, if Duquesne can monitor and document the customer’s curtailment during appropriate periods.  Duquesne and DII will use their best efforts to develop a mutually acceptable solution, if a customer is approached with a legitimate competitive interruptible opportunity if the changes Duquesne proposes in this case are approved by the Commission and are in effect.  The mutually acceptable solution will address, inter alia, procedures for advanced notice by the customer to Duquesne of voluntary service curtailments and the customer’s responsibility for costs, if any, incurred to monitor and document the customer’s voluntary curtailment and costs related to the implementation of the process.  Duquesne and DII anticipate that any resolution will be similar to the approach used for natural gas, [i.e., if a natural gas supplier (“NGS”) is serving a firm retail customer, the NGS needs to purchase or arrange for firm transportation on the natural gas local distribution company and upstream pipelines; however, if an NGS is serving an interruptible customer, the NGS does not need to arrange for firm transportation].  If an acceptable resolution cannot be reached, then either party may pursue this issue through an appropriate filing with the Commission (DII Cross-examination Exh. 1, ¶ 2).

B.
PJM’s Case
31. Since 1927, PJM Interconnection has operated the electric transmission grid in its territory.  Since January 1, 1998, PJM has served as the independent system operator, as approved by the FERC, for all or part of the states of New Jersey, Delaware, Maryland, Pennsylvania, Virginia and the District of Columbia.  This portion of PJM is coterminous with MAAC (PJM St. 1 at 2).

32. PJM is the North American Electric Reliability Council (“NERC”) Reliability Coordinator for Duquesne. PJM is both the RTO and NERC Reliability Coordinator for the transmission‑owning members of PJM’s eastern and western regions.  Since February 2003, PJM has served as the NERC Reliability Coordinator for Duquesne and other utilities.  As the Reliability Coordinator, PJM is charged with the responsibility of overseeing the overall reliability of the control areas and implementing NERC emergency procedures when necessary (PJM St. 1 at 3‑5).

33. PJM system operators monitor the transmission system to ensure all flows on the system are within established reliability parameters from an actual and contingency basis.  While managing the control area, the operators ensure the load within PJM is served by balancing their dispatch of generation and management of energy transactions, i.e., energy transfers that are coming into and out of PJM.  In conjunction with maintaining the generation to load balance, PJM operators ensure that load is being satisfied by sufficient generation, while respecting the physical limitations of the generators and the transmission lines.  PJM operators also work with PJM’s neighboring control areas to manage any possible adverse impacts resulting from PJM’s operations on neighboring control areas and possible impacts of neighboring control areas’ operations on PJM.  PJM seeks to ensure that no single contingency will create a cascading scenario on the system (PJM St. 1 at 5).

34. PJM does not have the same options available to perform its Reliability Coordinator functions for Duquesne that it does for the transmission‑owning members of PJM’s market.  Since Duquesne’s control area is not within the PJM market, redispatch of generation is not an option for PJM to alleviate contingencies that may occur.  Instead, PJM must use other NERC procedures, including calling TLRs.  NERC’s TLR procedures require that, under certain conditions, transactions must be curtailed without regard to costs, until sufficient relief is achieved (PJM St. 1 at 5‑6).

35. PJM believes NERC’s TLR procedures should be used as a last resort.  Relying upon TLR procedures causes more transactions to be curtailed than are necessary.  The preponderance of TLRs requires non-firm transaction curtailments.  When TLRs are called and transactions flowing into a control area are curtailed, the control area expecting to receive the energy may need to ramp up generation to ensure that the load is served.  Ramping up of generation within a control area likely will place pressure on the constraint that the TLR was called to relieve.  TLRs typically deprive market participants of an opportunity to value their transaction and to decide whether to pay to relieve the congestion through redispatch of generation (PJM St. 1 at 6).

36. PJM posits Duquesne’s proposed Tariff Supplement is generally consistent with PJM’s requirements.  Under the PJM Reliability Assurance Agreements for eastern and western regions, Load Serving Entities (“LSEs”) are subject to a daily capacity obligation.  If LSEs are deficient, they are subject to penalties, similar to those that Duquesne proposes.  PJM requires LSEs, using external capacity resources, to meet their capacity obligations to secure firm transmission service to the PJM border, firm ATC across the PJM border, and network or firm point-to-point transmission service within PJM.  The designated unit must pass PJM’s deliverability test, i.e., if it is an importing resource, the LSE must use firm transmission service.  While Duquesne’s proposal does not include all of the reliability protections of the PJM system, PJM opines it is an incremental improvement over today’s situation (PJM St. 1 at 7, 9).

37. When a control area fails to provide adequate energy to meet demand, PJM notes the result is an imbalance in energy interchange between the control area and neighboring control areas, which can result in frequency deviations, facility overloads and potential system collapse (PJM St. 1 at 8).

38. PJM opines Duquesne’s proposed Tariff Supplement will help it avoid leaning on neighboring systems, including PJM (PJM St. 1 at 8‑9).
C.
Strategic’s Case
39. Strategic Energy, L.L.C. is a competitive retail provider of electricity, serving approximately 3000 MW of load to customers in seven states (Strategic St. 1 at 1).

40. Under Duquesne’s current Supplier Tariff (Sections 4.5 and 7.1) and OATT (Attachment K), an EGS is required to maintain, consistent with NERC and ECAR guidelines, a balance between its generation and load.  To meet this obligation, Strategic purchases electric supply using Firm Energy, Liquidated Damages (“Firm LD”) contracts, which require its suppliers to deliver the purchased firm supply to Duquesne’s control area interface, absent force majeure interruptions.  The suppliers decide whether to use firm or non-firm transmission to deliver the supply and bear the risks and costs, if they do not deliver.  If deliveries are insufficient, ECAR procedures provide that ECAR operating reserves will be used to relieve energy deficiencies.  In accordance with its OATT, Strategic claims Duquesne is required to cover energy imbalances and it is compensated for doing so through monthly reconciliation in accordance with its Supplier Tariff and the OATT (Strategic St. 1 at 4).

41. When informed of the energy curtailment on July 29, 2002, Strategic and its suppliers unsuccessfully attempted to obtain replacement energy by contacting suppliers that Strategic believed had energy available to replace the energy curtailed by the TLR.  It attempted to purchase power from Reliant, Duquesne’s POLR supplier (Strategic St. 1 at 5).

42. Strategic contends it had adequate generation available to meet its customers’ needs on July 29, 2002, but it was the independent action of AEP in declaring a TLR that curtailed Strategic’s access to Duquesne’s control area and caused the supply deficiency.  Strategic blames Duquesne’s failure to maintain sufficient operating reserves to meet such peak day contingencies that created the supply deficiency (Strategic St. 1 at 6).

43. Strategic argues Duquesne’s proposal must answer three inter-related issues.  First, are the changes needed to maintain adequate reliability of electric service for customers?  Second, will the changes impose additional costs on suppliers and end-users and, in turn, will they enhance or interfere with the development and maintenance of robust retail electric competition?  Finally, are they consistent with national policy regarding the establishment of wholesale energy markets? (Strategic St. 1 at 6‑7).

44. Strategic maintains that Duquesne’s proposal for EGSs to contract for firm supply and firm transmission on a 365‑days-a-year, 24-hours-a-day, seven-days-a-week basis is overkill and may detract from reliability by requiring EGSs to purchase products that are either inefficient or wasteful, or both (Strategic St. 1 at 7).

45. Strategic assures the reliability of its power supply by contracting with well-established and reputable generation suppliers (frequently EDCs), which often own generation outside of Duquesne’s service territory.  Firm LD contracts require the wholesale generation supplier to deliver power into Duquesne’s territory under any and all circumstances.  If the supplier’s generation facilities become unavailable for any reason and it cannot deliver energy, the supplier is liable to find replacement energy to fill its obligations under its contract.  If it cannot do so, Strategic retains the right to find alternative replacement energy and to bill the supplier for the incremental costs of the replacement energy (Strategic St. 1 at 7).

46. Strategic notes the FERC has acknowledged these Firm LD contracts are legitimate “network resources,” which satisfy an LSE’s obligation to have adequate supply available to meet its customers’ demand
 (Strategic St. 1 at 7‑8).

47. Strategic avers suppliers are not required to contract for firm energy and firm transmission under current rules.  Neither Duquesne’s OATT nor ECAR require satisfaction of customer load solely with firm supply using firm point-to-point transmission.  Strategic insists non-firm transmission is an integral part of the supply portfolio of most suppliers and in the vast majority of hours during the year, presents no reliability issues.  Even during peak load periods, non-firm transmission can be relied upon to deliver energy into Duquesne’s control area (Strategic St. 1 at 8).

48. Strategic notes it serves customers in seven different states, some of which have multiple sets of rules.  None of these markets have such a requirement (Strategic St. 1 at 8).

49. Strategic finds Duquesne’s proposal to require firm transmission to be inefficient and wasteful.  First, if it purchases firm transmission to meet peak load obligations, Strategic asserts it will need to reserve firm transmission for a full year — not just purchase it for the peak hour.  Second, purchasing firm transmission does not guarantee reliability; it can be less reliable than Firm LD contracts.  These contracts typically specify a delivery point, but not a transmission path.  As a result, a firm transmission path from a service territory to Duquesne will not guarantee delivery of power, if the power Strategic is buying under contract with AEP, for example, is being sourced from PJM or FirstEnergy (Strategic St. 1 at 8‑9).

50. Strategic asserts it can more efficiently use firm transmission, if it can buy unit-specific power and a firm transmission path.  Such a contract may lower the overall price.  The downside is that the unit-specific power is not guaranteed for delivery.  If the specified unit suffers an outage, the supplier is not obligated to deliver replacement power (Strategic St. 1 at 9).

51. Strategic contends Duquesne’s proposal will significantly increase the costs of serving electric generation customers, thereby endangering the competitive supply options available in this service territory.  Currently, the total charge to an EGS to purchase firm point-to-point transmission service will increase costs by at least 17-32%, assuming the required firm transmission service is available.  Strategic maintains it is not currently feasible to purchase firm transmission into Duquesne’s control area for the summer of 2003 or 2004, and it is too early to reserve it for the summer of 2005 and beyond.  The only alternative is to secure firm supply within Duquesne’s control area.  Because this generation is tightly controlled, the energy prices inside the control area will likely approach monopolistic levels.  Thus, EGSs may have to abandon some or all of their customers, because they will be unable to absorb these costs and continue to serve customers.  The successful development of a robust competitive market in Duquesne’s service territory will quickly be reversed.  End-use customers, who now enjoy savings compared to POLR service, will see their savings eviscerated (Strategic St. 1 at 10‑11).

52. Strategic asserts requiring an EGS to procure firm transmission limits the flexibility required in the marketplace to offer attractive products to customers.  EGSs and the generation community all understand the risks of non-delivery.  These firms must procure the necessary tools to deliver the power where it is needed.  A generator, a wholesale trader, an EGS and even the POLR EDC may need transmission flexibility for a variety of reasons.  Placing the firm transmission burden on EGSs unfairly discriminates against that class of market participants (Strategic St. 1 at 11).

53. Strategic contends Duquesne’s proposal inhibits the ability of EGSs to enter into long-term transactions with its retail customers.  The lead time to reserve firm transmission in PJM, for example, is no more than 17 months and no less than two months, and the maximum length of service that can be reserved is one month.  Thus, the longest contract that Strategic can offer a customer using PJM transmission is 15 months (Strategic St. 1 at 11).

54. Strategic claims Duquesne’s proposal may harm competition.  Under its proposal, Duquesne will arbitrate whether an EGS, whose supplier fails to deliver more than 90% of its load in two consecutive hours, “proves” the failure was not due to a lack of firm energy and firm transmission.  Strategic notes Duquesne is not an unbiased observer, since it benefits financially from every customer that chooses to take POLR service.  Thus, Duquesne may manipulate these rules to make them more difficult for EGSs to satisfy, thereby causing EGSs to abandon customers, driving them back to the POLR.  Alternatively, Duquesne may exercise its discretion to benefit a particular supplier (Strategic St. 1 at 12).

55. Strategic notes Duquesne does not impose a firm transmission requirement on itself or its POLR supplier (Strategic St. 1 at 12).

56. Strategic asserts Duquesne’s proposal is inconsistent with existing national energy policy.  It notes the FERC has been moving toward market-based approaches to electricity issues for about a decade.  Recently, the FERC has ruled that Firm LD contracts can qualify as network resources.  Thus, the FERC understands these contracts are the industry norm and are more reliable than designating a specific generating unit (Strategic St. 1 at 12‑13).

57. Strategic also notes the FERC is currently working on a “Wholesale Market Platform,” formally known as the “Standard Market Design,” which attempts to make wholesale markets seamless across utility and regional borders.  Two of the fundamental issues being addressed in this rulemaking are transmission service and congestion.  In its initial proposed SMD rule, the FERC defines one type of transmission service, i.e., Network Access Service, which would create marketable transmission rights.  The FERC understands that electricity markets are progressing toward financial and contractual-based markets and away from the old regulated cost-based regimes.  The FERC has indicated it will require RTOs/ISOs to adopt Locational Market Pricing under which TLRs will disappear and congestion will be managed through generation redispatch.  Strategic argues Duquesne’s proposal steps in the opposite direction (Strategic St. 1 at 13).

58. Strategic urges the Commission to be cautious about imposing restrictions that the FERC will find not to be in accord with national energy policy.  It notes the FERC will not approve any modification to an EDC’s OATT, unless the changes are shown to be consistent with or superior to the FERC’s pro forma tariff.  The FERC recently disallowed stricter creditworthiness procedures that Duquesne proposed, because Duquesne had the ability to apply the standards in a discriminatory manner (Strategic St. 1 at 13‑14; Strategic Exh. STR 2).

59. Strategic asserts Duquesne’s proposal is inconsistent with an “Emergency Energy Service Agreement between Duquesne Light Company and PJM” executed on April 7, 2003.  The agreement establishes rates, terms and conditions by which PJM agrees to provide Duquesne with emergency energy service, which is defined as “a supply of energy scheduled for non-firm delivery or a reservation of operating capacity on call for non-firm delivery to manage, alleviate, or end an emergency.”  The filing states that the rate will be “the PJM non-firm point-to-point transmission service rate...” (Strategic St. 1 at 14‑15; Strategic Exh. STR 3).

60. Before execution of the PJM Emergency Energy Service Agreement, Strategic notes requiring EGSs to link firm transmission with firm supply did not necessarily guarantee that all customers in Duquesne’s control area would receive service during peak periods.  A TLR can curtail firm transmission paths, as well as non-firm transmission paths, when congestion is particularly acute and supply associated with a fixed plant and firm transmission path may not be available when needed.  Prior to this agreement, Duquesne was not in a position to quickly serve all load in its service territory in an emergency.  Then, Duquesne ran the danger of supply shortages and firm load curtailments.  After the agreement, Duquesne has greater assurance that it will be able to meet its POLR obligations.  Thus, Strategic contends Duquesne does not need the proposals it makes here (Strategic St. 1 at 15).

61. Strategic posits that as the POLR, Duquesne has the ultimate obligation to assure that all electric users in its service territory receive service during emergencies and that its Supplier Tariff proposals should not substitute for its POLR obligation.  Duquesne only maintains enough generation through its POLR agreement with Reliant to provide service to its POLR customers and maintain the minimum operating reserve requirements that ECAR imposes.  Strategic argues Duquesne’s POLR obligation includes acting as the “backstop” for EGSs, if for any reason power is not delivered
 (Strategic St. 1 at 16‑17; Strategic St. 1‑R at 5).

62. Strategic claims Duquesne provides this backup service today through its “energy imbalance service” under its OATT.   The energy imbalance service offers to provide energy “for each hour in which the transmission customer schedules insufficient energy to meet its load in that hour.”  Under this service, Duquesne offers to supply the amount not delivered and to “charge the transmission customer the incremental cost that the transmission provider incurs to meet the load of the transmission customer in that hour.”  Strategic posits Duquesne’s energy imbalance service is the vehicle by which supply deficiencies caused by TLRs should be met (Strategic St. 1 at 17‑18; Strategic Exh. STR 6).

63. Strategic opines that Duquesne will be able to look to PJM to provide back-up energy under the Emergency Energy Service Agreement on days when delivery of supplier energy is curtailed by TLRs.  In addition, Strategic notes Duquesne has available additional supply options totaling 4,898 MW of generating capacity either in its control area or adjacent to it associated with its POLR supplier.  It further notes Duquesne’s summer peak power projection is only 2,850 MW (Strategic St. 1 at 18‑19; Strategic Exh. STR 4).

64. Strategic contends Duquesne will not absorb any additional costs, if it provides back-up energy.  Under the Energy Imbalance Service Tariff, it states Duquesne can pass on the cost of emergency energy from PJM or supplemental energy from other sources to EGSs, whose suppliers are prevented from delivering energy into Duquesne’s control area (Strategic St. 1 at 19).

65. Strategic insists it is misleading for PJM to characterize Duquesne’s proposal for firm energy and firm transmission as generally consistent with PJM’s capacity obligations.  PJM’s installed capacity (“ICAP”) obligation is entirely distinct from Duquesne’s proposal regarding energy.  The PJM’s ICAP requirement obligates an LSE to maintain a certain amount of generation capacity credits associated with the load it is serving or expects to serve in PJM.  While specific capacity resources outside of PJM must have firm transmission associated with it to qualify as an ICAP resource, Duquesne’s proposal does not establish parallel obligations.  No comparable ICAP obligation exists for Duquesne or any other ECAR company (Strategic St. 1‑R at 3).

66. Strategic notes PJM’s ICAP obligation is separate from the rules applied to the energy that an LSE procures to serve load within PJM.  No requirement exists for an LSE to secure firm transmission for the energy it imports to satisfy its customers’ day-to-day demand (Strategic St. 1‑R at 3).

67. Strategic asserts PJM’s ICAP requirement does not enhance day-to-day reliability of power supply.  The ICAP market has no “operational” requirement on generation units that sell ICAP credits.  Under PJM’s rules, an LSE can purchase capacity credits to meet its ICAP obligation from a plant or plants that are not available due to planned or unplanned outages.  If an LSE purchases ICAP credits from a specific plant, there is no penalty if that plant is not on-line in real-time.  If an ICAP unit is out of the control area, then it will need to designate a specific firm transmission path into PJM in order to qualify as an ICAP unit.  But if the plant is not available on the day that it is needed, the ICAP, nonetheless, qualifies to meet the LSE’s ICAP obligation and firm transmission, which is contracted for, is tied up and potentially unavailable to other market participants (Strategic St. 1‑R at 4).

68. Strategic notes the FERC pro forma OATT, PJM’s OATT and Duquesne’s OATT all offer “non-firm” transmission.  Thus, Strategic opines the FERC does not believe use of non-firm transmission can place a burden on neighboring control areas or it would not allow its offering (Strategic St. 1‑R at 4‑5).

69. Strategic concludes PJM is not a neutral observer on this issue and its opinion must be read in light of its well-known prejudice favoring generation-owners (Strategic St. 1‑R at 5‑6).

70. Strategic contends Duquesne’s 4% ECAR operating reserve is much less than other ECAR companies.  Part of its summer 2003 reliability assessment shows “ECAR as a region is very flush with capacity.”  It has capacity reserve margins of 22% and available reserve margins in excess of 28%.  These margins increase to almost 30% in August and 44% in September 2003 (N.T. 179‑180; Strategic Sur. Exh. 1).
D.
Dominion’s Case

71. Dominion Retail, Inc. is an EGS serving approximately 130,000 residential, industrial and commercial customers in Duquesne’s service territory (Dominion St. 1 at 2‑3).

72. Dominion has entered into several wholesale supply arrangements to provide energy for these customers.  Terms of these wholesale supply agreements can be as short as a single month or extend well into the future — in some cases through May 2005.  All of these contracts are for Firm LD products, in which the wholesale supplier is responsible for making transmission arrangements for delivering energy into Duquesne’s control area and is responsible for the cost of replacing any power that it fails to deliver (Dominion St. 1 at 3).

73. Under the current system, an EGS that is short power in any hour must pay the “highest” incremental price, known as the “system lambda” for makeup power, whether that price is hundreds of dollars/MWH or a more normal market price range of $20 to $50/MWH (Dominion St. 1 at 3).

74. Under this market mechanism, Dominion asserts EGSs have a sufficient incentive to deliver adequate power: when demand is high, prices are high as well.  Dominion’s wholesale suppliers have a responsibility under their Firm LD contracts to pay the costs of replacement power in the event they do not deliver.  Dominion pays for the costs of this insurance through the price of the power it purchases from these wholesale suppliers, who then shoulder the risk of ensuring the power is delivered (Dominion St. 1 at 3‑4).

75. Duquesne's proposal will probably require Dominion to reopen its existing wholesale supply agreements and attempt to obtain the suppliers’ agreement to deliver all energy on firm transmission paths.  Since it will have no flexibility in these negotiations, Dominion expects the economic consequences to be dramatic (Dominion St. 1 at 4).

76. Dominion currently serves 300 MW of power on Duquesne’s system.  Duquesne’s proposal will require Dominion to deliver within ±10% of its forecasted load every hour of every day.  Its failure to meet that target for any two consecutive hours will result in Duquesne requiring Dominion to purchase 100% of the previous year’s load for at least the next 30 days, regardless of actual demand or supply conditions (Dominion St. 1 at 4).

77. Dominion denies that PJM’s operating requirements are similar to Duquesne’s proposal.  PJM requires all LSEs to secure capacity consistent with their load obligations, but does not impose any restrictions on the actual delivery of energy.  PJM requires firm transmission only as part of the capacity obligation — ACAP (in the West) or ICAP (in the East) — and then only for capacity located outside of PJM’s control area.  PJM does not require delivery of energy from external sources on firm transmission 24 hours a day, seven days a week.  PJM settles LSE’s energy requirements based upon the applicable locational marginal price for each load zone based upon the amount of energy supplied and the LSE bears the cost (or benefit) for any imbalance between its actual load and its supply.  PGM rules apply to all LSEs.  Duquesne proposal does not apply to its POLR supplier (Dominion St. 1 at 5, 6).

78. While the majority of its wholesale energy supplies historically have been delivered on firm transmission, Dominion’s wholesale suppliers providing energy from outside Duquesne’s control area are not contractually obligated to deliver that energy using firm transmission.  Dominion’s existing agreements may not meet the requirements of Duquesne’s proposed revisions.  Consequently, Dominion either may have to renegotiate its existing agreements or be forced to exit Duquesne’s market while retaining commitments to its current suppliers.  Any renegotiation to obtain firm transmission will increase the cost to Dominion.  Dominion recently requested proposals for future wholesale supplies with a mandatory firm transmission component and the one willing bidder proposed a price at least 8% higher than the average of Dominion’s current portfolio (Dominion St. 1 at 6).

79. Dominion notes Duquesne’s POLR II agreement establishes certain percentage bands around the POLR supply amount, which is the amount the POLR supplier is required to deliver at any time.  These bands govern the financial settlement for any under- or over-deliveries on an hourly basis, i.e., the further away from the targeted amount, the more the POLR supplier pays for under-delivery.  In addition, the POLR supplier must pay a $1,000/MW for any amount of shed load, which is related to the POLR supplier’s failure to deliver the POLR supply amount and to cover Duquesne’s out-of-pocket expenses related to any shed load (Dominion St. 1 at 6‑7).

80. Dominion notes a significant difference between what is required of Duquesne’s POLR supplier and what Duquesne proposes to require of EGSs is that in lieu of proposing economic incentives to require EGSs to deliver sufficient energy, Duquesne wants to micromanage EGSs by imposing an all-hours firm transmission obligation on EGS supplies (Dominion St. 1 at 7).

81. Dominion also notes a more significant difference is Duquesne’s proposal for termination of an EGS’s ability to serve load in this territory as punishment for even a two-hour deficit (Dominion St. 1 at 7).

82. Dominion posits that since Duquesne operates as a stand-alone control area, the proposed revisions will provide significant market power to any entity owning generation in Duquesne’s control area, thereby increasing the cost of providing service to retail customers.  Limiting supply flexibility will reduce competition in Duquesne’s service territory (Dominion St. 1 at 7).

83. On July 29, 2002, Dominion had 10 MW of its supply that was not delivered from 1400 hours through 1700 hours.  Its actual deliveries ranged from 84% to 88% of its forecasted load during that period.  The prices that Dominion was charged for imbalance energy for that period ranged from $29.50 to $174.07 per MWH (Dominion St. 1 at 8).

84. Dominion denies that Duquesne ever contacted it before or since July 29, 2002 to discuss concerns regarding EGS supply reliability (Dominion St. 1 at 9).

85. Dominion concludes the events of July 29, 2002, while significant, do not warrant Duquesne’s proposed rules changes.  “Clearly, one data point is not enough to create a line, nor should it be substantial enough to change rules that have been in place for five years and which have functioned well.”  Dominion suggests the experiences of that day fail to demonstrate that a larger problem exists nor does it believe these circumstances will likely repeat themselves.  No firm load was shed during that incident and system reliability was not compromised.  Dominion denies any hard evidence exists to show the incidence of transmission issues will likely increase.  It asserts that in all but the most extreme cases, the current financial settlement process is more than adequate to ensure reliability.  It opines a costly all-hours requirement based upon one unusual occurrence is unreasonable and unnecessary (Dominion St. 1 at 9).

III.
DISCUSSION


The changes envisioned in the Electricity Generation Customer Choice and Competition Act (the “Choice Act”), 66 Pa. C.S. §§2801, et seq., teeter upon the competing interests of electric competition versus service reliability.  Nowhere do the competing interests in this dichotomy become more acute than in the case sub judice, where the Commission has the opportunity to review the situation of an EDC, after encountering curtailments of energy delivery and anticipating more, requests authority to tighten its reliability standards, which the affected EGSs claim will eviscerate competition and drive them out of the most successful market in this Commonwealth.  The Choice Act delegates to this Commission exclusively the function of balancing these competing interests.  See, 66 Pa. C.S. §2804.

A.
Jurisdiction


Upon the threshold, one must necessarily consider the jurisdiction of this tribunal to review the subject matter.  Strategic challenges the authority of this Commission to review Duquesne’s proposal to dictate the way in which EGSs may utilize FERC-regulated interstate transmission facilities (Strategic M.B. 7‑11).  Duquesne’s proposal requires an EGS to obtain firm point-to-point transmission service from transmission owners in other states as a condition of an EGS’s right to utilize Duquesne’s intrastate distribution network to serve retail customers.



But Strategic notes the FERC, in its Order No. 888 established that it, and not state commissions, has exclusive jurisdiction over unbundled transmission service, whether used to serve wholesale or retail customers.   FERC not only established its authority over transmission service, except for some narrow exceptions not at issue here, but it promulgated a set of standard rules and products that transmission owners are required to comply with and offer (the FERC’s pro forma Tariff).   One such product, non-firm transmission service, must be offered in the transmission owners’ Open Access Transmission Tariff (“OATT”).



The Supreme Court of the United States, in New York v. FERC, 535 U.S. 1, 122 S.Ct. 1012, 152 L.Ed.2d 47 (2002), affirmed the FERC’s exclusive authority over rates, terms and conditions of unbundled transmission service, regardless of whether the service is used wholesale or as part of a retail offering:

As the Court of Appeals explained . . . the landscape of the electric industry has changed since the enactment of the [Federal Power Act], when the electricity universe was “neatly divided into spheres of retail versus wholesale sales.”  . . . As the Court of Appeals also explained, the plain language of the FPA readily supports FERC’s claim of jurisdiction.  Section 201(b) of the FPA states that FERC’s jurisdiction includes “the transmission of electric energy in interstate commerce” and “the sale of electric energy at wholesale in interstate commerce.”  16 U.S.C. §824(b).  The unbundled retail transmissions targeted by FERC are indeed transmissions of “electric energy in interstate commerce,” because of the nature of the national grid.  There is no language in the statute limiting FERC’s transmission jurisdiction to the wholesale market, although the statute does limit FERC’s sale jurisdiction to that at wholesale.

122 S.Ct. at 1022.



Thus, Strategic argues Duquesne’s proposal will limit the federal tariffs of transmission owners located in a variety of states and bar the use of non-firm transmission, if an EGS wishes to continue to serve customers in Duquesne’s control area.  By forcing EGSs to purchase firm point-to-point transmission service, when the FERC-authorized tariff contains no such limitation, any Commission Order approving Duquesne’s proposal will intrude in an area that is exclusively the FERC’s to regulate.
   In a similar context, the courts have long held invalid local rules that, while not directly regulating out-of-state entities, indirectly impede the ability of these entities to engage in interstate commerce.



Strategic contends the fact that Duquesne’s tariff requirement purports to assure “reliability” of service does not change this result.  State jurisdiction over the reliability of local service is based upon the FPA’s preservation of state jurisdiction (and the FERC’s lack of jurisdiction) over facilities used in local distribution and facilities used solely for intrastate transmissions.   Thus, Strategic opines the Commission in the name of reliability can order EGSs to provide retail interruptible service only to certain types of customers or it can approve financial penalties for failing to deliver an EGS’s forecasted supply.  But, it cannot order an entity to purchase a particular interstate transmission product as a condition for access to Duquesne’s intrastate facilities and retail customers.



The only means by which Duquesne can legally impose this requirement on EGSs, Strategic posits, is by modifying its FERC-regulated OATT.  However, neither its current OATT nor FERC’s pro forma Tariff, on which Duquesne’s OATT is modeled, contains any such provision.  Strategic avers it is highly unlikely that the FERC will ever approve such a provision (Strategic St. 1 at 14).   The FERC has ruled that it will approve modifications to its pro forma OATT, if they are shown to be “consistent with or superior to” the pro forma Tariff.  The FERC could have imposed a firm transmission rule on transmission customers, but it chose not to do so.  In light of the anticompetitive effects associated with Duquesne’s approach, as well as the inconsistent application of this rule to some but not all transmission users, e.g. Reliant (Duquesne’s POLR supplier), Strategic suggests the FERC would reject any attempt by Duquesne to amend its OATT with such a restrictive firm transmission requirement.



For example, Strategic cites the recent FERC decision in Duquesne Light Company, 103 FERC ¶ 61,227 (2003) (Strategic Exh. STR 2).  There, the FERC rejected Duquesne’s proposed amendment to its OATT incorporating credit review procedures for transmission customers serving load in its control area, which were modeled on PJM’s credit requirements.  The FERC denied the proposed amendments because, inter alia, Duquesne did not demonstrate they were consistent with or superior to the related provisions in the pro forma OATT.  The FERC held that Duquesne’s proposal might be acceptable for an RTO, but not for an EDC providing transmission and retail service.  The Order discusses the differences between RTOs and EDCs and reviews the different credit issues applicable to each.



Here, Duquesne proposes its Supplement No. 1 as an enhancement to the reliability of retail service that EGSs provide in its control area.  Reliability of retail utility service is a proper subject for Commission regulation pursuant to the Public Utility Code.  Thus, every public utility must furnish and maintain reasonably contiguous service without unreasonable interruptions or delay.  66 Pa. C.S. §1501 and 52 Pa. Code §57.194(a).  Further, the Choice Act mandates that competition in electric generation in Pennsylvania must not come at the expense of system reliability.  On this subject, the Legislature declares:

Because of advances in electric generation technology and Federal initiatives to encourage greater competition in the wholesale electric market, it is now in the public interest to permit retail customers to obtain direct access to a competitive generation market as long as safe and affordable transmission and distribution service is available at levels of reliability that are currently enjoyed by the citizens and businesses of this Commonwealth.

66 Pa. C.S. §2802(3) (emphasis added).  Section 2802(12) of the Choice Act stresses the importance of reliable electric service in a competitive environment:

The purpose of this chapter is to modify existing legislation and regulations and to establish standards and procedures in order to create direct access by retail customers to the competitive market for the generation of electricity while maintaining the safety and reliability of the electric system for all parties.  Reliable electric service is of the utmost importance to the health, safety and welfare of the citizens of the Commonwealth.  Electric industry restructuring should ensure the reliability of the interconnected electric system by maintaining the efficiency of the transmission and distribution system.

66 Pa. C.S. §2802(12) (emphasis added).



The Choice Act charges the Commission with ensuring continuation of safe and reliable electric service.  Specifically, Section 2804(1) provides:

The Commission shall ensure continuation of safe and reliable electric service to all consumers in the Commonwealth, including:

(i)  The maintenance of adequate reserve margins by electric suppliers in conformity with the standards required by the North American Electric Reliability Council (NERC) and the regional reliability council appropriate to each supplier, or any successors to those reliability entities, and in conformity with established industry standards and practices.

(ii)  The installation and maintenance of transmission and distribution facilities in conformity with established industry standards and practices, including the standards set forth in the National Electric Safety Code.

66 Pa. C.S. §2804(1).



Given the importance of reliable electric service, the Choice Act also imposes duties on an EDC to maintain reliable service.  Of critical importance here, the Choice Act establishes the EDC as the POLR, whenever a customer contracts for electric energy that is not provided by an EGS.  Furthermore, the Choice Act mandates that the EDC must establish procedures to ensure that delivery of energy by an EGS meets the needs of the EGS’s customers.  Section 2807(a) provides:

Each electric distribution company shall maintain the integrity of the distribution system at least in conformity with the National Electric Safety Code and such other standards practiced by the industry in a manner sufficient to provide safe and reliable service to all customers connected to the system consistent with this title and the Commission’s regulations.  In performing such duties, the electric distribution company shall implement procedures to require all electric generation suppliers to deliver energy to the electric distribution company at locations and in amounts which are adequate to meet the energy supplier’s obligations to its customers. . . .

6 Pa. C.S. §2807(a) (emphasis added).  In addition, Section 2809(e) of the Choice Act, 66 Pa. C.S. §2809(e), provides:


Form of regulation of electric generation suppliers.  The Commission may forbear from applying requirements of this part, which it determines are unnecessary due to competition among electric generation suppliers.  In regulating the service of electric generation suppliers, the Commission shall impose requirements necessary to ensure that the present quality of service provided by electric utilities does not deteriorate, including assuring that adequate reserve margins of electric supply are maintained and assuring that 52 Pa. Code Ch. 56 (relating to standards and billing practices for residential utility service) are maintained.

(Emphasis added).  Thus, contrary to the assertion of Strategic, Duquesne is not attempting through its proposal nor is the Commission attempting here to restrict the rates, terms and conditions upon which transmission owners offer unbundled transmission service at either the wholesale or retail level.  On the contrary, the attempt is to require an EGS to utilize a specific type of transmission service to meet its reliability obligations to customers in Pennsylvania.  The distinction is important.



The FERC asserted jurisdiction over unbundled retail service in Promoting Wholesale Competition Through Open Access Non-discriminatory Transmission Services by Public Utilities, Order 888, 61 Fed. Reg. 21540 (1996).  Order 888 requires transmission owning public utilities to provide open access non-discriminatory transmission service through the adoption of a pro forma OATT, which identifies the rates, terms and conditions for transmission customers to obtain transmission service from transmission providers.   Indeed, the pro forma OATT identifies both firm and non-firm transmission service.



The State of New York appealed the FERC’s asserted jurisdiction over unbundled retail service to the Supreme Court of the United States, arguing the FPA provides the FERC with jurisdiction only over interstate service — not retail service — whether unbundled or not.  The Supreme Court affirmed Order 888 in New York v. FERC, supra.  Although the Court agreed with New York’s interpretation that the FPA preserves state jurisdiction over local service issues, it affirmed Order 888 on the FERC’s jurisdiction over unbundled transmission service in interstate commerce.  The Court, however, rejected New York’s argument that Order 888 unlawfully intrudes upon issues of local service, which are subject to state jurisdiction.  In rejecting this argument, the Court stated:

…Order No. 888 does not even arguably affect the state’s jurisdiction over three of these subjects:  generation facilities, transmissions in intrastate commerce, or transmissions consumed by the transmitter.  Order No. 888 does discuss local distribution facilities, and New York argues that, as a result FERC has improperly invaded the state’s authority “over facilities used in local distribution.”  16 U.S. §824(b).  However, FERC has not attempted to control local distribution facilities through Order No. 888.  To the contrary, FERC has made clear that it does not have jurisdiction over such facilities….

535 U.S. at 22‑23 (emphasis added).



Further, the Court cited with approval footnote 544 to Order 888, which provides:

This Final Rule will not affect or encroach upon state authority in such traditional areas as the authority over local service issues, including reliability of local service; administration of integration resource planning and utility buy-side and demand-side decisions, including DSM; authority over utility generation and resource portfolios; and authority to impose nonbypassable distribution or retail stranded cost charges.

535 U.S. at 24 (emphasis added).  Accordingly, the FERC’s Order 888 does not disturb traditional state authority over the reliability of local service.  Duquesne Supplement No. 1 suggests no changes to the rates, terms and conditions for any transmission owner to offer transmission service, including Duquesne’s own transmission service.



Strategic, however, expands the meaning of “rates, terms and conditions of service" to argue that only the FERC can tell an EGS or other LSE what type of transmission service it must purchase to meet its obligations.  Such an expansion is wholly without merit.  FERC-mandated rates, terms and conditions of service govern the different types of service that a transmission owner must offer.  The Commission is well within its jurisdictional authority to determine the level of service reliability necessary in this Commonwealth and the measures necessary to achieve that goal, including the type of transmission service to be utilized.  See, 66 Pa. P.C. §2809(e).


Equally without merit is Strategic’s argument that Supplement No. 1’s firm transmission requirement prohibiting an EGS from using non-firm transmission to serve its customers in Duquesne’s control area is either preempted or impermissibly burdens interstate commerce.  The basic premise underlying Strategic’s argument is that the Commission cannot adopt local service requirements, if they indirectly impact or otherwise limit a party’s exercise of options available under a FERC-approved tariff.  In this case, the limitation is on an EGS’s opportunity to use non-firm transmission for supplying scheduled deliveries into Duquesne’s control area for firm retail service.  The courts have rejected similar arguments addressed to the Commission’s authority over natural gas leased-cost procurement.



In Kentucky West Virginia Gas Company v. Pa. P.U.C., 837 F.2d 600 (3rd Cir. 1988), cert. denied 109 S.Ct. 365 (1988), Equitable Gas Company (“Equitable”) appealed the Commission’s decision in a Section 1307(f) filing disallowing gas purchase costs from its affiliate, Kentucky West Virginia Gas Company, an interstate FERC‑regulated gas company.  The gas Equitable purchased from its affiliate was sold pursuant to a FERC interstate gas tariff and the service was provided pursuant to a FERC order.  Equitable filed an action in federal court, alleging the Commission’s ability to disallow the cost of interstate gas supplies purchased pursuant to a FERC tariff was preempted by the Natural Gas Act and alternatively, imposed an impermissible burden on interstate commerce.



The Court of Appeals for the Third Circuit rejected both arguments.  The Court noted that the Commission’s authority to require Equitable to implement a least cost fuel procurement policy was explicit in the Public Utility Code and was a traditional exercise of state jurisdiction over intrastate gas utilities.  Id. 837 F.2d at 608-9.  The Court rejected the commerce clause argument on the basis that the gas cost disallowance was not an impermissible burden on interstate commerce and was not a Pennsylvania economic protectionist measure to mandate Pennsylvania gas purchases by local gas utilities.  Id. 837 F.2d at 613-6.



Limiting the use by an EGS of non-firm transmission service does not amend or modify a federally-approved tariff, but only affects its use for wholesale deliveries in Pennsylvania for purposes of providing reliable retail service.  Just as disallowing the cost of interstate gas supplies purchased from an affiliate pursuant to a FERC-approved tariff was not preempted in Kentucky West Virginia Gas Company, mandating the type of transmission into an EDC’s control area serves a legitimate state interest.  The firm transmission requirement of Supplement No. 1 does not limit an EGS from transmitting energy in interstate commerce to serve customers in Duquesne’s control area.  It only requires transmission service of a specified reliability for purposes of promoting overall distribution system reliability — a legitimate regulatory interest.



No evidence appears anywhere in this record to suggest Supplement No. 1 is an economic protectionist measure designed to require EGSs to use only electricity generated in Pennsylvania to supply customers in Duquesne’s control area.  A review of West Lynn Creamery, C&A Carbone and Complete Auto Transit, which Strategic cites in support of its claim of a Commerce Clause violation, discloses their inapplicability to the present situation.  All of these cases involve local inspection, certification or flow control measures, which the Supreme Court of the United States recognized as either protectionist activities or direct burdens on interstate commerce.  No such motives or burdens appear in this case.  Therefore, no constitutional impediment prevents the Commission from reviewing the merits of this case.

B.
EGS Operations in Duquesne’s Control Area


EGSs currently serve approximately 800 MW of Duquesne’s 2,850 MW nominal summer peak hourly customer load.  At the present time, 44 EGSs have coordination agreements with Duquesne to operate in its certificated territory.  Five of these EGSs are currently operating in Duquesne’s control area.  An additional EGS has contacted Duquesne concerning operation in its service territory (Duquesne  St. 1 at 2-3).


The operations of EGSs in this service territory are regulated by Duquesne’s Coordination Tariff (Duquesne Exh. 5) and its OATT (Duquesne Exh. 2).  The Commission originally approved Duquesne’s Coordination Tariff as part of its restructuring case compliance filings in 1998.  Duquesne filed its OATT in response to the FERC’s Order 888.



Duquesne currently is not a member of an RTO.  The Commission has directed Duquesne to consider the costs and benefits of participation in an RTO and, if such participation appears to be in the public interest, to petition the Commission for approval of RTO membership on a date earlier than September 30, 2004.  See Petition of Duquesne Light Requesting Modification to POLR II Plan to Permit Participation in PJM West, Docket No. P-00021969, et seq. (Order entered August 8, 2002).  Duquesne is currently monitoring the progress of the FERC’s proposed rulemaking, Remedying Undue Discrimination through Open Access Transmission Service and Standard Electricity Market Design at Docket No. RM01-12-000 (July 31, 2002) and considering its RTO alternatives.



Since Duquesne is not currently a member of an RTO, it operates its transmission and distribution system independently in accordance with ECAR principles (Duquesne Exh. 3).  During peak load conditions, Duquesne carries approximately 115 MW of reserves (approximately 15% of the current requirements of EGS customers and 4% of its peak control area load) as part of the ECAR reserve sharing group to cover mismatches between supply and demand of all ECAR members and to cover member company emergency contingencies on a short-term basis using the OATT Automatic Reserve Sharing function.



Since Duquesne is not protected by the reliability assurance requirements commonly adopted by RTOs such as PJM, it must rely upon its Supplier Tariff, OATT and the ECAR Reserve Sharing Agreement to maintain reliable service to its customers in the event an EGS defaults, either financially or physically by undersupplying its customer load.  Duquesne proposes revisions to its Supplier Tariff that it claims are designed to adopt EGS reliability requirements similar to those already imposed by the majority of Pennsylvania EDCs as a consequence of their membership in PJM.  Duquesne asserts recent events in its control area demonstrate additional tariff requirements are necessary to limit the potential for curtailment of energy supply to both EGS customers and Duquesne’s POLR customers in the event an EGS fails to deliver power (Duquesne St. 1 at 3-5).


1.
The Event on July 29, 2003


Between approximately 10:00 a.m. and 6:30 p.m. on July 29, 2002, AEP declared a TLR Level 4 in its control area in eastern Ohio.  During this period, all non-firm and non-designated network resource transmission service destined for various control areas, including Duquesne, were curtailed.  During this TLR, a maximum of 32 schedules, totaling 1956 MW, were curtailed simultaneously, which included 383 MW that were to be delivered to Duquesne’s control area.  No firm transmission service into Duquesne’s control area was curtailed (Duquesne St. 1-R at 3-5).



For three consecutive hours that day, however, EGSs utilizing non-firm transmission had 340 MW of supply schedules curtailed as a result of the TLR and they could not find a replacement supply.  Consequently, Duquesne was forced to shed the load of all of its interruptible customers.  Duquesne avoided curtailing its firm load, because Reliant, its POLR supplier, furnished Duquesne with 300 MW or more for three hours that day over and above its POLR obligation to assist Duquesne with control area deficiencies.  That day, Strategic had over 300 MW curtailed for four hours, while Dominion had 10 MW curtailed during the same four-hour period (Duquesne St. 1-R at 5-6).



Duquesne posits that although Reliant’s supply assistance on July 29, 2002 permitted it to avoid curtailing its firm customers, no guarantee exists that Duquesne can obtain adequate alternative resources to avoid firm load curtailments on peak days, when non-firm transmission supply schedules are curtailed.  Duquesne has no superior ability to identify alternative resources from merchant wholesale suppliers in peak demand periods than do the EGSs operating in its control area.  In peak demand or emergency periods, alternative supplies are available only to the extent the supplier does not require them itself.  Reliant supplied Duquesne a minimum of 300 MW of additional energy on July 29, 2002 only for three hours.  It then needed that energy to meet its own requirements, when one of its units had an unscheduled equipment problem (Duquesne St. 1-R at 6).


2.
Events Post July 29, 2002


From January through May, Duquesne traditionally experiences a period of relatively light customer demand — as compared to summer peak demand requirements.  From January through May 2003, Duquesne recorded 19 different days (179 schedule curtailments), where EGS supply schedules utilizing non-firm transmission were curtailed as a result of TLRs, with the amount of curtailment ranging from 5 MW to 100 MW.  TLRs can occur at any time.  As recently as May 2003, off-peak EGS supply schedules utilizing non-firm transmission into Duquesne’s control area were curtailed.  When notified by Duquesne, some EGSs indicated they were unable to obtain alternative energy to cover these off-peak curtailed supply schedules.  Off-peak curtailments occurred on 10 of the 19 days in 2003 in which EGS supply schedules were curtailed.  From January through the end of May 2003, Strategic had 29 off-peak tags curtailed (22 of them 50 MW or greater) and 56 on-peak tags (24 of them 50 MW or greater).  Dominion had 26 off-peak tags ranging up to 15 MW curtailed and 32 on-peak tags ranging up to 25 MW curtailed (Duquesne St. 1-R at 9; Duquesne Exh. JFR 2).



Duquesne anticipates additional transmission system congestion and more frequent TLRs in the future.  PJM reports transmission congestion is increasing in that control area.
  In 2002, 11,307 congestion-event hours occurred in PJM, a 34% increase from the 8,227 in 2001 and a 63% increase from 2000.   The ECAR summer reliability assessment presented by FirstEnergy representatives at the Commission’s summer reliability assessment meeting on May 22, 2003 demonstrated the following transmission reliability key findings:

· It is likely that the facilities experiencing TLRs in the past will experience TLRs this summer.

· ECAR transmission will be more constrained in the summer of 2003, using total import capability as a measure.

(Strategic Exh. STR 5 at 3).  Consequently, Duquesne believes EGS supply schedules that rely upon non-firm transmission to deliver projected customer requirements into its control area will continue to be curtailed, unless the Commission approves its firm transmission requirements proposed in Supplement No. 1 (Duquesne St. 1‑R at 7‑8).



The OCA (OCA  M.B. 7‑12; OCA R.B. 9‑11), PJM (PJM M.B. 2‑8; PJM R.B. 1‑3) and Reliant (Reliant M.B. 1‑6) support Duquesne’s proposal, while DII does not object thereto (DII M.B. 2‑5; DII R.B. 1‑3).  All of these parties, together with Duquesne, agree that the reliability measures proposed in Supplement No. 1 are interim measures only for so long as Duquesne functions as its own control area operator.  After Duquesne joins an RTO with acceptable reliability requirements, it will transfer its control area operator function to the RTO and the reliability measures proposed here will no longer be necessary (DII M.B. 4; DII Cross-Exh. 1).  See, Duquesne and DII stipulation, Finding of Fact ¶ 30a, supra.



On a similar note, Duquesne and DII further agree that if interest exists, Duquesne will attempt to accommodate non-firm competitive supply customers by authorizing the use of non-firm transmission and generation by EGSs (DII M.B. 3‑4; DII Cross-Exh. 1).  See, Duquesne and DII stipulation, Finding of Fact ¶ 30b, supra.  Conversely, DII objects to the insinuation of Strategic (Strategic M.B. 20, n. 58) and Dominion (Dominion M.B. 23) that interruptible customers, most of which began purchasing interruptible service before unbundling of rates occurred and EGSs began serving retail customers in Duquesne’s service territory, should be obligated to serve as a “backstop” for the failure of EGSs to deliver sufficient supply to serve firm retail customers (DII R.B. 2).

C.
Firm LD Contracts


Dominion and Strategic maintain that sufficient marketplace incentives exist to assure reliable delivery of electric service in Duquesne’s control area.  They purchase electric supply for their customers using Firm Energy, Liquidated Damages (“Firm LD”) contracts, which require their suppliers to deliver the purchased firm supply to Duquesne’s control area interface, absent force majeure interruptions.  The suppliers decide whether to use firm or non-firm transmission to deliver the supply and bear the risks and costs, if they do not deliver.  If a supplier’s generation facilities become unavailable for any reason and it cannot deliver energy, the supplier is liable to find replacement energy to fill its obligations under its contract.  If it cannot do so, each EGS retains the right to find alternative replacement energy and to bill the supplier for the incremental costs of replacement energy.  The FERC acknowledges that these Firm LD contracts are legitimate “network resources,” which satisfy an LSE’s obligation to have adequate supply available to meet its customers’ demand (Strategic St. 1 at 4, 7‑8).



Both Strategic and Dominion argue Firm LD contracts enhance reliability, because they are not tied to a single source of generation.  Instead, the supplier is obligated to supply contracted-for generation from any source available.  If a generation supplier fails to furnish the contracted-for generation, the EGS has the right to secure replacement energy from any available source and pass that entire cost on to the generation supplier.  Since replacement energy costs can be quite high — ranging up to $800/MWH during Duquesne’s peak month (Dominion St. 1 at 3‑4; Dominion Cross-Exam. Exh. 3; N.T. 126‑27), generation suppliers have a considerable incentive to deliver the required supply and to avoid supply deficiencies (Strategic M.B. 13; Strategic R.B. 9‑10; Dominion M.B. 22‑24).



Under these contracts, the decision on what type of interstate transmission delivers “out of control area” generation into Duquesne’s control area is left to the generation supplier.  The FERC’s pro forma OATT provides that a transmission customer may contract for both firm and non-firm transmission.   Since the generation supplier can utilize a variety of available generating units in a variety of locations to fulfill its supply obligations, it frequently uses a mixture of firm and non-firm transmission contracts.   Since reliability is just as important to EGSs as it is to EDCs, Strategic argues EGSs frequently take additional steps to assure that adequate firm transmission is available and that suppliers will be able to deliver required energy during peak periods.  For example, both Strategic and Dominion, the two largest suppliers in Duquesne’s control area, have secured firm transmission for this summer’s peak period.    To the extent additional backup is needed, Strategic suggests Duquesne can (and does) rely on the ECAR operating reserve system, as well as its own spot and emergency energy purchases, for which Duquesne is reimbursed in accordance with the energy imbalance provisions of its OATT.   Strategic concludes the result is a supply system with a high degree of reliability at the lowest possible cost, thus allowing the market to offer competitive alternatives (Strategic M.B. 13‑14). Dominion submits that in all but the most extreme situations, the market has proven that it is able to discipline suppliers to provide the level of reliability that Duquesne’s system requires (Dominion M.B. 23).



Indeed, this record can support a conclusion that the market tends to send appropriate signals for suppliers to use firm transmission to deliver electrical energy into Duquesne’s control area.  Based upon a review of retail transmission tags, Duquesne estimates that approximately 40-50% of the competitive energy supply delivered by EGSs to its control area during 2002 was delivered using firm transmission (Duquesne St. 1-R at 14).  Both Strategic and Dominion already use firm transmission to supply their customers in Duquesne’s control area.  [***BEGIN PROPRIETARY:                                                                                                                             

                                                      :END PROPRIETARY***]  Historically, EGS supply schedules using firm transmission for delivery into Duquesne’s control area have never been curtailed (Duquesne St. 1-R at 2; N.T. 93).  Although it is possible that a higher level TLR could curtail firm transmission service, that event has never happened in Duquesne’s control area.



Thus, imperfections in the market render problematic the delivery of reliable service to Duquesne’s customers all of the time.  This record is insufficiently developed to determine whether the reason for the reliability issues disclosed here arise in the marketplace itself or are facilities-based.  Whatever the reason, both Strategic and Dominion ignore the fact that Duquesne has encountered and continues to encounter service reliability problems associated with the delivery of non‑firm transmission.  While the event on July 29, 2002 is certainly the most dramatic example, Duquesne continues to experience reliability problems with non‑firm transmission.



From January through May 2003, Duquesne recorded 19 different days (179 schedule curtailments), where EGS supply schedules utilizing non-firm transmission were curtailed as a result of TLRs, with the amount of curtailment ranging from 5 MW to 100 MW.  Off-peak curtailments occurred on 10 of the 19 days in 2003 in which EGS supply schedules were curtailed.  From January through the end of May 2003, Strategic had 29 off-peak tags curtailed (22 of them 50 MW or greater) and 56 on-peak tags (24 of them 50 MW or greater).  Dominion had 26 off-peak tags ranging up to 15 MW curtailed and 32 on-peak tags ranging up to 25 MW curtailed (Duquesne St. 1-R at 9; Duquesne Exh. JFR 2).



Neither Strategic nor Dominion contribute anything to understand why their Firm LD contracts failed to avoid supply curtailments.  No evidence suggests these curtailments would have occurred in the ordinary course of maintaining a control area, regardless of whether suppliers used firm transmission.  In fact, the opposite is true.  No contracts using firm transmission on Duquesne’s system have ever been curtailed.  Therefore, the inescapable conclusion is that Firm LD contracts without firm transmission obligations do not ensure reliable delivery of energy to customers in Duquesne’s control area as Strategic and Dominion suggest.  On the contrary, Strategic and Dominion submit Duquesne is obligated to back up their service — no matter how unreliable it may be.

D.
Alternative Solutions to Supply Deficiencies

1.
Duquesne’s POLR Responsibilities


Strategic posits Duquesne’s proposed tariff revision is unnecessary, because Duquesne is obligated, as the POLR in its control area, to “backstop” any TLR-induced supply shortage and secure replacement power (Strategic M.B. 36‑40; Strategic R.B. 24‑29).  Strategic notes the Choice Act declares that EDCs “should continue to be the provider of last resort in order to ensure the availability of universal service in the Commonwealth, unless another provider of last resort is approved by the Commission.”  66 Pa. C.S. §2802(16).   Section 2807(e) of the Choice Act, 66 Pa. C.S. §2807(e), prescribes that: “if a customer contracts for electric energy and it is not delivered…the electric distribution company…shall acquire electric energy at prevailing market prices to serve that customer.”



While the Commission has not yet promulgated the regulations contemplated by Section 2809(e)(2), 66 Pa. C.S. §2809(e)(2), Strategic argues Duquesne still retains its POLR obligation to provide electric energy to a customer, whose EGS fails to deliver.  On numerous occasions, Strategic notes the Commission plainly has announced that an EDC must provide POLR services to all customers, with or without implementing regulations.



Strategic insists Duquesne’s Retail Tariff confirms Duquesne’s obligation as POLR to provide electricity to a customer, whose EGS fails to deliver:

(17) Provider of Last Resort – The Company will provide electricity to the customer in the event that a customer: 1) is not eligible to obtain electricity from an EGS; 2) elects not to obtain electricity from an EGS; 3) elects to have the Company supply electricity after having previously purchased electricity from an EGS; and 4) contracts with an EGS, who fails to supply electricity.

(N.T. 86).  Strategic contends no qualification exists in either the Code or Duquesne’s Retail Tariff that allows Duquesne to meet its POLR obligation only if a customer served by an EGS first transfers back to POLR service.  Indeed, the definition of “customer” in Duquesne’s Retail Tariff does not differentiate between POLR and EGS customers:

Customers – A retail electric customer or potential customer of retail electricity service, who are direct purchasers of electric power for use at their facility. Unless otherwise indicated, “retail customer” and “customer” used throughout this tariff shall have the same meaning.

Duquesne Tariff Electric – PA. P.U.C. No. 23, Original Page No. 8, “Definitions.”



Hence, Strategic argues that while Duquesne does not have a statutory mandate to supply energy to EGSs if their supply source is interrupted, it has an obligation to all retail customers to ensure they continue to receive power.  An EGS generation customer also remains a Duquesne retail distribution customer.  Duquesne is obligated to find replacement energy, if its POLR supplier (Reliant) defaults.  It is similarly obligated to all customers, whether they take generation service as POLR service or secure it from an EGS, to supply them with energy, if their EGS fails to deliver “for any reason.”  If Duquesne was not so obligated, Strategic posits it would clearly constitute illegal discrimination against shopping customers.



Conversely, Duquesne and Reliant assert that Duquesne’s POLR supplier obligations are to its retail customers only and not to defaulting EGSs (Duquesne M.B. 43‑47; Duquesne R.B. 28‑31; Reliant M.B. 1‑6).  Relying upon the same definition of “customer” in Duquesne’s Retail Tariff cited, supra, and their interpretation of Section 2807(e) of the Choice Act, 66 Pa. C.S. §2807(e), Duquesne and Reliant opine that Duquesne’s obligation as POLR is to a customer and not to a defaulting EGS.  Ergo, Duquesne must provide service to the customer of a defaulting EGS, when that customer returns as a POLR customer.  No requirement in its tariff requires Duquesne to sell wholesale energy to an EGS, so that EGS may supply its customer (Duquesne R.B. 29; N.T. 86, 303-4).



The OCA correctly notes both positions are too extreme (OCA M.B. 5‑7; OCA R.B. 3‑6).  Given the importance of reliable electric service, the Choice Act imposes a number of duties upon an EDC.  In addition to its POLR obligations, Section 2807(a) of the Choice Act, 66 Pa. C.S. §2807(a), requires Duquesne to “implement procedures to require all [EGSs] to deliver energy to the [EDC] at locations and in amounts which are adequate to meet the [EGS’s] obligations to its customers.”  The Choice Act does not contemplate that an EGS can pick and choose when it will meet its obligations to its customers and when it will not.  Rather, the Act requires the EDC to ensure that these obligations are met.  This requirement is the cornerstone for maintaining safe and reliable electric service required by the Choice Act.  66 Pa. C.S. §2804(1).



Taken to its logical extreme, Strategic’s analysis will lead to an inefficient and unnecessarily redundant electric system.  If an EGS can simply chose when it will meet obligations to its customers, an EDC must "stand ready" to “backstop” 100% of all shopping load at all times.  Such a requirement will impose significant costs on all customers (Duquesne St. 1-R at 27; Duquesne M.B. at 49-51).  Duquesne estimates the cost to backstop the current competitive load of 800 MW on its system to be about $47 million per year (Duquesne St. 1-R at 27).  It calculates this cost by using the carrying charge for a combustion turbine as identified in the PJM Reliability Assurance Agreement.  Id. at fn. 1.  If one calculates only the cost to backstop the 300 MW that Strategic defaulted on July 29, 2002, Duquesne’s customers would have had to pay an additional $17 million (N.T. 305).  This amount contrasts dramatically with approximately $1 million per year in increased costs that Strategic estimates it will pay for firm transmission to serve its current load (Strategic Exh. STR 1; N.T. 308).  Even if EGSs and/or their suppliers repay replacement energy costs when defaults occur, Duquesne and its customers still will be unable to recoup all of their costs for having standby generation available to backstop 100% of all shopping load at all times.



Importantly, existing POLR obligations do not inhibit Duquesne from having appropriate rules to require an EGS to meet obligations to its customers at all hours.  Otherwise, Duquesne will have to acquire reserves to serve the same load as the EGS —an economically inefficient result.  Moreover, the burdensome cost of providing backstop service for any circumstance and for any length of time conflicts with the Choice Act’s stated goal of allowing “retail customers to obtain direct access to a competitive generation market, as long as safe and affordable transmission and distribution service is available at levels of reliability that are currently being enjoyed by the citizens and businesses of this Commonwealth.”  66 Pa. C.S. §2802(3).  Because Strategic’s extreme interpretation of the Choice Act leads to an inefficient and costly result, it must be rejected.



Conversely, Duquesne and Reliant extend too far in the opposite direction.  Duquesne argues that its POLR responsibilities are only to its own retail customers (Duquesne M.B. at 43).  Reliant states the POLR obligation only applies “if the EGS actually defaulted and its customers were actually switched to retail service provided by [Duquesne].”  (Reliant M.B. at 3).  Reliant concludes that Duquesne as POLR must only provide service to customers, who are Duquesne POLR customers.  For EGSs, Reliant argues that as the control area operator, Duquesne must provide energy imbalance service to the EGSs using its transmission service and meet its ECAR obligations in emergency situations (Reliant M.B. at 4).



These latter interpretations create a distinction not found in the Choice Act.
   Taken to their logical conclusion, these distinctions can result in customers immediately returning to POLR service for any default or imbalance, regardless of the amount of undelivered energy or the length of default.  The Commission should not sanction a possible interpretation of an EDC’s POLR obligation that will result in the permanent return of customers to POLR service upon any default by an EGS, no matter how brief or minor.



Even more troubling, Duquesne’s and Reliant’s interpretations can lead to a situation where customers fail to receive any service in the event of a default, because they are not considered “POLR customers” of the EDC.  Such a result not only disrupts the competitive marketplace, but it also sacrifices service reliability.  The Choice Act clearly requires Duquesne to serve customers whose supplier defaults, whether or not that customer is a “POLR customer” as defined by Duquesne at the time of the default.  Therefore, the distinction Duquesne and Reliant seek here is not supported by the Choice Act.



In summary, the Choice Act requires the Commission to carefully balance the competing interests of the EDC and EGSs in the marketplace.  The Choice Act directs an EDC to serve customers whose supplier defaults, but it also requires the EDC to have procedures in place to ensure that an EGS delivers energy to the system to meet its load obligations.  The Choice Act strikes a balance that reduces the risk of default to a manageable level, while requiring an EDC to serve all customers, whether existing “POLR customers” as defined by the EDC or customers of a defaulting EGS.  Duquesne’s proposed Supplement No. 1 can only have validity in this context.


2.
ECAR Reserve Requirements


Next, Strategic posits another available alternative to deal with deficiencies caused by TLRs includes Duquesne’s ECAR 4% reserve requirement and its access to additional operating reserves through the ECAR reserve sharing mechanism (Strategic M.B. 34‑36; Strategic R.B. 34‑36).  Strategic contends “ECAR as a region is very flush with capacity,” which has capacity reserve margins of 22% and available reserve margins in excess of 28%.  These margins increase to almost 30% in August and 44% in September 2003 (N.T. 179‑180; Strategic Sur. Exh. 1).



Duquesne maintains operating reserves that satisfy ECAR’s reserve requirements (Duquesne M.B. 47‑51; Duquesne R.B. 16).  As required by ECAR, Duquesne’s control area carries 4% of its daily peak load (approximately 60 MW to 112 MW) of operating reserves daily (OATT Schedules 3, 5, and 6)  to provide regulation and frequency control, as well as to cover loss of supply or load forecasting errors.  The 4% operating reserve requirement is identified in Section B of ECAR Document No. 2 (Duquesne Exh. 3).  If the loss of supply is larger than can be accommodated by these operating reserves (EGS load and associated EGS Competitive Energy Supply requirements can be as great as 800 MW during peak demand), Duquesne can request temporary assistance from other ECAR companies, as a participant in the ECAR reserve-sharing group.  The EGS must, however, replace lost supply resources as soon as possible, so ECAR can again establish reserve levels that permit ECAR to be ready to withstand any additional contingencies.



ECAR Document No. 3 states at page 3 that “[t]he Automatic Reserve Sharing System support is intended to be used only temporarily, and the deficient Control Area must balance its load and resources so that the interconnected system will be prepared to withstand the next contingency” (Duquesne Exh. 3).  Duquesne and the EGSs, together, generate reserves at the 4% level required by ECAR.  This reserve level meets the requirements of ECAR Document No. 2 to which Duquesne subscribes as a member of ECAR and to which each EGS must comply in accordance with Attachment K of Duquesne’s OATT to which each EGS is a signatory.  Daily Operating Reserve levels are the sum total of all EGS Competitive Energy Supply schedules, Duquesne’s POLR supply schedules and 4% of the peak demand of all customers within the Duquesne control area (including losses) as purchased by Duquesne minus the peak demand of all customers within the control area (including losses).  As long as each source of supply is realistically certain to be delivered (as required by ECAR Document No. 2) to the control area and in fact is delivered to the Duquesne control area or replaced by the responsible party within a reasonable time period, 4% Operating Reserve Margins are adequate and consistent with ECAR requirements (Duquesne St. 1-R at 10-11).



Thus, one should not consider Duquesne’s participation in ECAR as an invitation for EGSs to “lean” on ECAR’s reserve sharing mechanism to cure repeated defaults in delivery.  As noted, ECAR’s reserve sharing system is intended to be used only temporarily to provide regulation and frequency control, as well as to cover loss of supply or load forecasting errors.  The deficient control area must balance its load and resources as soon as possible, so the interconnected system will be prepared to withstand the next contingency.  Thus, the Commission should reject Strategic’s proposal for an expanded role for this resource.



Moreover, Duquesne chose a consecutive two-hour requirement for EGSs to meet their forecasted load in Supplement No. 1, because ECAR reserve sharing permits that resource to be used for only a limited period (N.T. 141).  For the rule to operate, the EGS must under-deliver its forecast by 10% for a consecutive two-hour period.  The two-hour period provides a reasonable opportunity for the EGS to supplement its deliveries from an alternative supplier if necessary, as well as reduce Duquesne’s reliance upon ECAR reserve sharing to a reasonable duration if the EGS supply schedule is curtailed.  The EGS has an opportunity to modify its own forecast up to two (2) hours before delivery (N.T. 140; Duquesne Exh. 5, §7.3.3 at 24). During calendar year 2002, only Strategic and Green Mountain failed to meet the proposed requirement of delivering within 10% of their forecasted load for any two consecutive hours (Duquesne St. 1‑R at 14).


3.
Energy Imbalance Service Under Duquesne’s OATT


Strategic also insists Duquesne’s responsibility to supply power to EGSs, who fail to deliver, comes not from the Pennsylvania Choice Act or Duquesne’s retail tariff, but from Duquesne’s Federal OATT (Strategic M.B. 35; Strategic R.B. 28‑31).  Dominion concurs in this argument (Dominion R.B. 16; Dominion St. 1 at 3-4; N.T. 290‑1).  FERC’s Order 888 requires transmission owners not only to provide open access to their transmission facilities, but also to offer a backup service – Energy Imbalance Service – which requires Duquesne, as a transmission provider, to make up energy shorts or longs when transmission customers deliver too much or too little energy into Duquesne’s control area.  This service requires Duquesne to find additional energy and provide it to its retail customers, who were receiving generation service from an EGS whose supplier temporarily failed to deliver, and permits Duquesne to receive compensation for the cost of this replacement power via the Energy Imbalance Service provisions of the OATT from the defaulting EGS.



Strategic contends that Duquesne erroneously implies that the Energy Imbalance Service is available only when a deficiency for “a single hour” occurs and that it “is designed for temporary load balancing and not an unlimited, permanent backup for transmission customers” (Duquesne M.B. 53).  First, Strategic notes the full tariff language states:

The charges for Energy Imbalance Service, for which there is no deadband or return of energy in kind, are as follows:

Schedules insufficient to meet load – For each hour in which the Transmission Customer schedules insufficient energy to meets its load in that hour, the Transmission Provider will charge the Transmission Customer the Incremental Cost (as defined below) that the Transmission Provider incurs to meet the load of the Transmission Customer in that hour.

(Duquesne Exh. 2, OATT Sch. 4, Original Page 124) (emphasis added).  Thus, Strategic notes this section establishes a method of calculating the cost of an imbalance “for each hour” in which an imbalance exists and does not limit the service to a “single hour.”



Strategic agrees with Duquesne that Energy Imbalance Service is designed to deal with temporary imbalances.  But, Strategic contends that is just how the service has and will continue to be used when EGSs are charged for replacement energy provided by Duquesne as a result of supply deficiencies.  The July 29, 2002 event, for example, required Duquesne to supply replacement power for four hours.   Since January 2003, Duquesne has provided Energy Imbalance Service and it has received compensation for the replacement power via the energy imbalance service provisions of its OATT for a few hours a day on 19 days.  FERC Order 888 made clear that the mandated OATT energy imbalance service may not be used as a substitute for a transmission customer’s operating reserve requirement.  FERC Order 888 at 21,557, n. 170.   No EGS is suggesting that the Duquesne Energy Imbalance Service should be considered as an ongoing, permanent generating resource eliminating the EGS’s duty to fulfill its operating reserve obligation.



Nevertheless, Strategic insists Duquesne must honor its OATT.  Nothing in Duquesne’s OATT limits the availability of the Energy Imbalance Service depending upon the reason for the shortage. Moreover, Duquesne admits no limitation exists on the amount of energy, which may be covered under its provisions (N.T. 92).   Thus, Strategic argues Duquesne mischaracterizes operation of its OATT Energy Imbalance Service.



On the contrary, Strategic and Dominion misconstrue the nature of Duquesne’s Energy Imbalance Service (Duquesne M.B. 53‑56).  Schedule 4 to Duquesne’s OATT states imbalance service “…is provided when a difference occurs between the scheduled and the actual delivery of energy to a load located within a control area over a single hour” (Strategic Exh. STR 6) (emphasis added).  This service is designed for temporary load balancing and not as an unlimited, permanent backup for transmission customers.  Upon rehearing of the original Order 888, the FERC clarified the purpose of Energy Imbalance Service in Order 888-A, when it stated:

We clarify that Energy Imbalance Service is used to supply energy for mismatches between scheduled deliveries and actual loads that may occur over an hour.  We do not intend it to be used as a substitute for operating reserves when there is an outage of generation supply or transmission.  The Final Rule states that if a customer uses either type of operating reserve, it must expeditiously replace the reserve with backup power to established required minimum reserve levels.

Order 888-A, 62 Fed. Reg. at 12306 (1997) (emphasis added).  So as to avoid any misunderstanding, the FERC added in footnote 170 to the same Order 888‑A: “Order No. 888 imposes no obligation on the transmission provider to furnish replacement power on a long-term basis if the customer loses its source of supply.”  (Emphasis added).



Further, the FERC has recognized the temporary nature of Energy Imbalance Service in Carolina Power & Light Company, 95 FERC 61,429 (2001) and American Electric Power Service Corporation, 88 FERC 61,141 (1999).  The FERC itself, therefore, has recognized that Energy Imbalance Service is only a temporary service to cover mismatches between scheduled deliveries and actual loads that may occur over a short duration.  The express language of Order 888-A specifically rejected any insinuation that Energy Imbalance Service is a form of operating reserve, which can be used on a long-term basis if the customer loses its source of supply as a result of a transmission outage.



Therefore, Energy Imbalance Service is only designed to balance a customer’s load in limited circumstances.  It is not designed to provide an alternative resource, when a significant portion of an EGS’s entire supply schedule (a total of up to approximately 800 MW of shopping load during peak demand) is curtailed for extended periods of time.  Energy Imbalance Service is intended to provide a mechanism for Duquesne to recover its energy costs incurred as a result of providing the Daily Operating Reserves and energy provided during ECAR Reserve Sharing episodes.  The amount of Energy Imbalance Service that Duquesne can supply depends on the amount of energy Duquesne has available.  As explained, supra, increasing Duquesne’s reserves to cover significant EGS supply shortfalls would be a significant and expensive undertaking, the costs of which must be borne by both Duquesne’s shopping and non-shopping customers (Duquesne St. 1-R at 25-6).  Consequently, any argument that Energy Imbalance Service can operate as a substitute for an extended period for curtailed significant energy supply schedules is inconsistent with the purpose of the service, as well as ECAR guidelines, and constitutes an abuse that imperils service to all customers within Duquesne’s control area.


4.
Emergency Service Agreements with PJM and Other Utilities


Strategic next argues an Emergency Energy Service Agreement between Duquesne and PJM, whereby PJM agrees to provide Duquesne with emergency energy service, renders Supplement No. 1 unnecessary, because Duquesne has energy available to back up defaulting EGS supply schedules (Strategic M.B. 34‑35; Strategic R.B. 34‑35; Strategic St. 1 at 14‑15, 18‑19; Strategic Exh. 3).  This argument finds no support in the PJM Agreement (Duquesne M.B. 57‑58).



Section 2.1 of the Agreement only requires PJM to provide emergency service to Duquesne when PJM, in its sole discretion, can do so consistent with reliable operation of its own system under an emergency as defined in Section 1.1.  This Agreement does not require PJM to provide emergency service to Duquesne under all conditions.  The supply obligation is discretionary with PJM, which must consider the impact on the reliable operation of its own system, prior to supplying emergency service to Duquesne.  In effect, the Agreement only allows Duquesne to purchase emergency energy service from PJM when it is available, not simply in peak periods as Strategic suggests (Duquesne St. 1-R at 23).  The conditional nature of this Agreement does not operate as a satisfactory substitute for the reliability requirements that Duquesne proposes in Supplement No. 1.



Likewise, Strategic also identifies other Duquesne emergency energy contracts with Ohio Edison, West Penn Power and Ohio Power to respond to emergency supply deficiencies (Strategic M.B. 34).  Duquesne uses these contracts, however, to provide energy under the Automatic Reserve Sharing Agreement with ECAR (N.T. 104).  For the reasons discussed, supra, the limited nature of ECAR reserves for load balancing is not a substitute for Duquesne’s reliability proposal here.  Furthermore, these contracts do not contain firm transmission requirements, because the energy under these contracts is available only on an as-available basis.  Thus, these emergency contracts cannot substitute for the reliability of firm transmission as Duquesne proposes (N.T. 145‑6).


5.
Other Alternatives to Increase Reserves


Strategic recommends other alternatives, which Duquesne can explore to increase its available reserves to backstop EGSs when their supply schedules are curtailed by TLRs (Strategic M.B. 39).  Duquesne responds in the following fashion (Duquesne R.B. 29‑31):

· Strategic’s proposal — Duquesne should enter into additional short-term or energy emergency contracts with neighboring generators or EDCs (N.T. 194‑5).

· Duquesne’s response — The short-term emergency energy contracts that Strategic cites are conditional agreements, which require a willing seller.  No service guarantees are involved, so the agreements will not provide the firm service that Duquesne requires (N.T. 304).

· Strategic’s proposal — Duquesne should institute more aggressive demand-side response options (N.T. 194‑5).

· Duquesne’s response — Duquesne has existing demand-side response programs and advertises them, but it has not experienced a very good response from customers who want to participate.  The greatest percentage of Duquesne’s customers, who participate in demand response programs, are the same customers, who are already on interruptible contracts (N.T. 304‑5).

· Strategic’s proposal — Duquesne should amend the present POLR II contract with Reliant to establish an emergency energy service similar to that which Duquesne has secured with PJM (N.T. 194-5).

· Duquesne’s response — The POLR II Agreement is a wholesale agreement between Duquesne and Reliant to provide energy to Duquesne’s POLR customers and is not intended to provide reserves for defaulting EGS supply.  If Duquesne modifies the existing POLR II Agreement to include this kind of provision, it will cost Duquesne and its customers more money.  No free way of acquiring additional reserves exists (N.T. 305).

· Strategic’s proposal — Duquesne should enter into an option contract with a generator or supplier that will guarantee Duquesne the right to buy energy from the supplier during an emergency (N.T. 194‑5).

· Duquesne’s response — Duquesne estimates such an option can cost anywhere from $1 million to the $48-$49 million that it calculates using the PJM carrying cost on a combustion turbine as a surrogate.  Using the amount of Strategic’s default on July 29, 2002 (300 MW) for example, it would cost Duquesne approximately $17 million to procure an option for that amount of energy (N.T. 305).



In a similar fashion, Strategic argues that Duquesne has a total of 4,898 MW of generating capacity either in its control area or adjacent to it, which is “available” to Duquesne to supply EGS deficiencies (Strategic St. 1 at 18-19).  The record refutes this assertion (Duquesne M.B. 51‑52).



As discussed, supra, Reliant’s obligation under the POLR II Agreement is only to supply energy to meet Duquesne’s POLR obligations.  While the POLR II Agreement recognizes that the POLR supply amount can change over time as a result of seasonal factors and load fluctuations, it cannot be increased to satisfy substantial EGS non-firm supply schedules curtailed as a result of TLRs.   Although Strategic purports to identify 72% more generating capacity “available” to Duquesne than its peak hour requirements, Strategic fails to explain how Duquesne is entitled to use this capacity in a peak or emergency situation.  The POLR II Agreement only requires Reliant to supply the POLR amount, it does not entitle Duquesne to energy or capacity produced by every Reliant unit located adjacent to, or in Duquesne’s control area.  No guarantee exists for Duquesne to procure energy during peak or emergency periods from Reliant or other suppliers in, or adjacent to its control area (Duquesne St. 1-R at 27).



During discovery in preparation for this litigation, Duquesne requested Strategic to explain how Duquesne could procure energy during peak or emergency periods from its POLR supplier or other suppliers in or adjacent to its control area as Strategic asserted.  Strategic responded that it would not tell Duquesne how to procure the generation, but it remained Duquesne’s obligation to provide it (N.T. 255‑6; Duquesne Cross-Exam. Exh. 6).  Therefore, not only does the record fail to support Strategic’s assertion that excess capacity is available, but it fails to consider the fact that all of Duquesne’s customers will have to pay for any revised contractual arrangements necessary to reserve additional generating capacity for the provision of backup service to EGSs.



Consequently, Strategic’s proposals do not provide a novel, reasonable or inexpensive method for Duquesne to acquire additional reserves to backstop defaulting EGSs.  The reliability requirements that Duquesne proposes in Supplement No. 1 are the least expensive way to increase EGS reliability in its control area without acquiring additional operating reserves (N.T. 307‑8).


6.
A Market-Based Solution


If change is inevitable, Dominion advocates the change should employ a market‑based approach (Dominion M.B. 29‑30; Dominion R.B. 18‑19).  Under this hypothesis, load servers will be punished only when their behavior results in negative consequences (N.T. 284‑5).  The POLR II Agreement is an example of such a market-based approach.  Dominion recommends it as a model for new EGS rules, if the Commission believes that change is warranted (N.T. 282‑3).  If the Commission decides to follow such a path, Dominion warns it must further consider that most current wholesale supply contracts of EGSs are likely to be impacted by such a change.  Consequently, any such proposal should be prospective only, or at a minimum, it must be implemented in such a way as to not disrupt existing supply arrangements.



Dominion notes the POLR II Agreement contains financial penalties, in addition to charging an adder to the system lambda, for failing to deliver forecasted amounts.  However, that Agreement partially excuses, by imposing higher energy costs only, for certain non-delivery where the non-delivery was not the fault of the POLR supplier (Reliant) (N.T. 67).  In the event the supplier’s failure to deliver results in the shedding of firm load, a type of death penalty may apply, although it is unlikely that such provision ever will be invoked.



Dominion notes PJM’s agreement with a market-based approach.  PJM believes providing market signals to incent desired behavior and to dis-incent undesirable behavior is always better than the command and control that Duquesne proposes here for EGSs (N.T. 167).  Dominion contends Duquesne goes to great lengths attempting to justify its proposal by comparing it to the PJM capacity obligation, while failing to recognize that the result of a supplier’s non-performance of that obligation is a financial penalty based upon the impact of the deficiency — not corporate death as Duquesne proposes (Strategic Cross-Exam. Exh. 4).  Moreover, Dominion finds Duquesne’s excuse that it could not figure out how to implement a market-based solution lacking in merit (N.T. 138).  If the Commission believes Duquesne’s current rules are insufficient to guarantee reliable service, Dominion suggests it should require a market-based solution.



Dominion, however, has not demonstrated that penalty provisions for EGSs, such as those with the POLR supplier, Reliant, are sufficient to ensure delivery of energy to the system by an EGS or its wholesale supplier.  No record evidence shows how such a scheme can be implemented or what level of penalties may be necessary to ensure reliability.  Moreover, Duquesne finds it difficult to administer a tariff in which it must monitor the terms and conditions of every contract of every EGS supplier (N.T. 128‑9).  Assuming competition continues to develop in Duquesne’s service territory, the number of contracts could be considerable.  While the OCA does not oppose a solution to Duquesne’s reliability problem that includes performance requirements superior to those currently contained in the EGSs’ Firm LD contracts, it finds no one presents a viable alternative on this record that will solve Duquesne’s reliability problem during the interim time until Duquesne can participate in an RTO (OCA M.B. 16‑17; OCA R.B. 10-11).



At this critical juncture, Duquesne is not a member of an RTO; markets, such as that administered by PJM, are not fully established for the Duquesne control area (N.T. 176).  PJM has a Locational Marginal Price (LMP) market in place to address transmission congestion in Duquesne’s area, where no such market exists and the control area operator must rely primarily on TLRs (N.T. 165-7).  Although the POLR II Agreement may serve as a model, many questions remain about the adequacy of this model for EGSs in Duquesne’s area.  Questions arise such as: whether the penalties contained in the POLR II Agreement are sufficient, whether penalties or a market-based solution will work in the absence of a developed market, whether an EGS can or will modify its contracts with wholesale suppliers to reflect any new penalties, whether an EGS will agree to demonstrate — as Reliant does — that it has firm energy and transmission to meet its obligations, and whether Duquesne will be able to adequately monitor an EGS’s contracts for compliance.



The OCA correctly submits these issues, and others, must be fully explored before one attempts to develop a market-based solution.  Until such time as Duquesne joins an RTO, however, reliability of service cannot be compromised pending any resolution of such a deliberative or collaborative process.

E.
Effect on Competition


All of the EGSs predict dire consequences for electric competition in this market should the Commission approve Duquesne’s proposal (Strategic M.B. 11-20; Strategic R.B. 18-24; Dominion M.B. 20-22; Dominion R.B. 5-6; Constellation R.B. 3; Green Mountain R.B. 2-4).  Almost 30% — nearly 150,000 — of Duquesne’s customers currently utilize alternative suppliers.  Strategic and Dominion are their largest suppliers (Strategic M.B. at 12, n. 24).  These families and businesses save money each month on their electric bills (in comparison to the POLR rate), thus benefiting the entire Southwestern Pennsylvania economy.  Also, ECSs offer popular “value added” products, such as green energy or long-term contracts that provide further benefits.  The EGSs posit Duquesne’s proposed Supplement No. 1 threatens this success.  Id.


1.
Increased EGS Supply Costs


Both Strategic and Dominion claim the firm transmission requirement of Duquesne’s Supplement No. 1 will substantially increase their supply costs (Strategic St. 1 at 10; Dominion St. 1 at 4).  Strategic predicts a firm transmission requirement will “significantly increase the cost of serving electric generation customers, thereby endangering the significant progress that has occurred in Duquesne’s service territory in terms of competitive supply options.”  Suppliers will be forced to contract for firm transmission, which is usually a more expensive product for all of their load, for every day of the year and for 24 hours a day.



Under Duquesne’s proposal, an EGS will be subject to a potential “death penalty,” if it fails to deliver within 10% of its forecasted demand for two consecutive hours.  No reputable EGS will be willing to take the risk that it will fail to deliver.  Therefore, an EGS will have to purchase an annual firm transmission contract at the EGS’s projected peak load.  While shorter term contracts exist in theory, such arrangements are lower in priority than yearly contracts and can be “bumped” by longer term arrangements (N.T. 181).  Strategic concludes the result will be an increase in transmission costs of up to 32% or $1 million, if firm transmission can be procured (Strategic M.B. 15; Strategic St. 1 at 10; Strategic Exh. STR 1).



Dominion contends Duquesne’s proposed requirements will change the operating rules in the midst of the POLR II period, when supplier requirements have, ostensibly, been fixed (Dominion M.B. 20-21; Dominion R.B. 5; Dominion St. 1 at 3-4, 6, 9; N.T. 280-1).  This change will force EGSs to try to renegotiate contracts and revise business plans at significant cost.  Strategic explains EGS will have to abandon some or all of their customers, because they will be unable to absorb these costs and continue to serve customers.  It predicts the success that Duquesne’s service territory has experienced in developing a competitive market will be quickly reversed and end-use customers, who now enjoy savings compared to the rates for POLR service, will see these savings eviscerated (Strategic St. 1 at 10-11).



Dominion adds that since Duquesne operates a stand-alone control area, the proposed revisions will provide significant market power to any entity owning generation in Duquesne’s control area and will unnecessarily increase the cost of providing service to retail customers.  In other words, limiting supply flexibility will reduce competition in Duquesne’s service territory (Dominion St. 1 at 7).  Duquesne admits its proposal will cause supplier costs to increase and in turn, EGSs could lose customers (Duquesne St. 1-R at 13; N.T. 104-05).  Strategic asserts electric sales margins are razor thin and any hike of $1 million can stop an EGS from offering a customer sufficient savings and making a sale.



Duquesne insists a supplier need not purchase an annual contract at its peak demand but can, instead, buy on a monthly basis, which reduces the amount of capacity an EGS will have to purchase (Duquesne St. 1R at 15-16).  Strategic responds a monthly contract can be “bumped” by another bidder willing to buy annually (Strategic M.B. at 15, n. 36; N.T. 181).  Duquesne suggests an EGS subject to a “bump” may have a right of first refusal, which will secure the capacity, albeit for a year (Duquesne M.B. 32).  Strategic asserts this result will force EGSs to secure more transmission than they actually need at increased cost (Strategic R.B. 21-22).



While both Strategic and Dominion pose hypothetical objections to Supplement No. 1 based upon increased costs, neither EGS provides credible factual support.  Strategic purports to demonstrate a potential increase to its transmission costs of either 17% or 32% resulting from a firm transmission requirement (Strategic Exh. STR 1).  As Duquesne notes, however, one transmission provider (AEP) cited in the exhibit charges the same price for both firm and non-firm transmission.  As can be seen on the attached AEP transmission tariff sheet (page 3 of Strategic Exh. STR 1), the firm and non-firm transmission rates are the same (Duquesne St. 1-R at 16).



Moreover, Strategic calculates the projected cost of firm transmission service by assuming it will purchase firm transmission on a 24-hour, seven-day-per-week basis, using its yearly peak demand.  However, Strategic calculates its projected cost of non-firm transmission service on a monthly basis, using its monthly peak demand.  Using these disparate assumptions results in Strategic purchasing more firm transmission than its load will require on a monthly basis and skews the result that firm transmission costs are higher.  A fair comparison would have used Strategic’s monthly peak demand for both calculations.  Furthermore, transmission costs are a fraction of an EGS’s total cost of energy procurement (Duquesne St. 1-R at 15-16).  Thus, the exhibit fails to support Strategic’s argument.



Further, in Duquesne’s experience, no transmission purchaser followed the practice that Strategic proposes.  The open access transmission tariffs of transmission owners surrounding Duquesne contain rights of first refusal, which prevent a transmission user from being displaced from the service by a user with a higher priority.  Under this scenario, Strategic can purchase a monthly, rather than annual, firm transmission contract.  Thereafter, it can prevent another purchaser with a higher priority from displacing it by making an offer equivalent to the third party’s offer (N.T. 306).  If exercising the right of first refusal requires Strategic to purchase more transmission than it requires, it can sell the excess in the secondary transmission market to recover a portion of its costs (N.T. 327).  The Order 888 pro forma OATT permits a transmission customer to sell, assign or transfer all or a portion of its rights under the Transmission Service Agreement to an eligible customer.  See, Section 23 of Duquesne’s OATT (Duquesne Exh. 1 at Sheet No. 82).



Conversely, Duquesne calculates Strategic’s increased costs using firm transmission as a percentage of 2002 annual revenues in this control area to be between .54% utilizing Duquesne’s estimate of transmission costs and 1.34% utilizing Strategic’s own estimate of transmission costs (Duquesne St. 1-R at 17; Duquesne Exh. JFR 3).  Strategic never responded to this calculation.  Furthermore, Duquesne in discovery requested both Strategic and Dominion to estimate their increased costs resulting from the use of firm transmission service to supply their customers and the impact of the increased costs on their total revenues.  Neither Strategic nor Dominion could provide such an estimate (Duquesne M.B. 31-34; Duquesne St. 1-R at 16).  Thus, the only uncontroverted evidence on this issue suggests the increased cost to Strategic of using firm transmission to supply its customers in Duquesne’s service territory will not be substantial.


As support for its claim of increased costs, Dominion submits recently requested proposals for future wholesale supplies with a mandatory firm transmission component; one potential supplier proposed a price 8% higher than the average of the current Dominion portfolio (Dominion St. 1 at 7).  Duquesne notes this testimony fails to specify what part of the 8% increase is due to increased transmission costs or to increased energy prices.  It is, therefore, impossible to determine what the 8% increase relates to (Duquesne St. 1-R at 15).  Dominion makes no effort to clarify this reference.  Therefore, no Dominion evidence specifically quantifies its anticipated increased expense for using firm transmission.



Most importantly, the record, as discussed supra, demonstrates that both Strategic and Dominion already use substantial amounts of firm transmission to supply their customers in Duquesne’s control area.  Therefore, this uncontroverted fact fatally undercuts their arguments concerning adverse financial impacts to the competitive market as a result of mandating firm transmission.


2.
Availability of Firm Transmission


Should the Commission approve Supplement No. 1, Duquesne posits adequate amounts of firm transmission into its control area will be available, if wholesale suppliers acquire it early enough (Duquesne M.B. 34-36; Duquesne R.B. 22-23; N.T. 144, 150).  Duquesne identified substantial amounts of available firm transmission into its control area as recently as May 2003 (N.T. 151).  Strategic asserts that in May 2003, no firm transmission to purchase was available into this control area for the summer of 2003 or 2004 (Strategic St. 1 at 10; N.T. 183-4).  Duquesne admits, however, that if a transmission customer looks for firm transmission in the summer peak period for immediate use, he/she/it may not find it.  Id.  If an EGS signs a large customer in the middle of summer and tries to find firm transmission for that customer, Duquesne submits the EGS may have to consider such options as locating a firm resource closer to the customer or using a firm resource from a different area (N.T. 152).



Strategic proffers excerpts from several transmission provider OASIS websites to demonstrate that firm transmission was not available from PJM or AEP into Duquesne’s control area (N.T. 184-6; Strategic Sur. Exh. 2).  Strategic admits, however, that it had conducted the inquiries for firm transmission in this exhibit on June 30, 2003, the day before the hearing, for transmission service on July 1, 2003.  Strategic further admits its practice is to purchase firm transmission at the time it contracts for a wholesale power purchase (N.T. 218-20).  Duquesne comments that Strategic’s exhibit does show that 5,000 MW identified on the FirstEnergy OASIS website was probably available as firm transmission capacity into Duquesne’s control area (N.T. 309-10).  Thus, Strategic does not establish that firm transmission service will be unavailable to an EGS, who follows prudent business practices.


3.
Product Flexibility


Strategic argues that requiring an EGS to procure firm transmission limits the flexibility that the marketplace requires to offer attractive products to customers, such as long-term contracts, pass-throughs or demand response options (Strategic M.B. 16‑17; Strategic R.B. 22‑23; Strategic St. 1 at 10‑11; Strategic Sur. Exh. 3; N.T. 189‑90).  One can only obtain firm transmission for 15-17 months in advance, so an EGS signing a three-year contract, for example, will risk serving the customer without firm transmission in the latest year of the contract.   A responsible EGS will not assume that risk.  Accordingly, Strategic concludes it will be unable or severely limited in its product offerings by the transmission providers’ rules on transmission service reservation.



Duquesne insists these concerns are overstated and unnecessary (Duquesne M.B. 36‑37).  It notes similar transmission provider rules also apply to reservation of non-firm transmission, which Strategic already relies upon and uses to serve its customers in this control area (N.T. 310).  Strategic successfully operates in markets that impose similar reliability requirements, such as capacity obligations on LSEs like Strategic.  Strategic operates in Massachusetts and New York, which have capacity obligations (Strategic Cross-Exam. Exh. 7).  Duquesne contends the fact that Strategic successfully operates in markets that impose capacity obligations such as PJM, Massachusetts and New York demonstrates that it is able to flexibly offer products to its customers in markets, which impose reliability requirements.



Strategic replies material differences exist between the capacity obligations of PJM and other regions and the firm transmission requirements that Duquesne seeks to impose.  Strategic explains that while PJM’s capacity obligations are far from ideal, PJM at least provides a liquid market, offering capacity products of durations from one month to eight to ten years (N.T. 187).   In addition, PJM auctions capacity “so that there is always an alternative for capacity products if you are unable to secure them bilaterally” (N.T. 188).  Strategic notes similar market opportunities exist for the NEPOOL market in which Strategic operates in New England (Strategic R.B. 24).



Duquesne’s proposal poses an opportunity for the Commission to strike a careful balance between reliability of service and active competition in the marketplace.  While an EGS must consider the risk of default under Duquesne’s proposed tariff that it assumes by adding a large customer without providing for firm transmission during peak summer months or by offering certain products, the EDC must assure all customers in its control area that any risk of service interruptions will be minimal.  See, 66 Pa. C.S. §1501.  Reliability of service must be paramount, otherwise the integrity of the system is held hostage to the least prudent EGS licensed to operate on the system.  The careful and prudent EGSs operating on Duquesne’s system today may be supplanted tomorrow by less-public-spirited individuals offering unbeatable bargains.  The Choice Act obligates the Commission to police this marketplace.



Police work requires making some tough calls.  This case is one of them.  Undoubtedly, Duquesne’s firm transmission requirement will impinge to some extent on the ability of EGSs to offer certain products or to acquire new customers during certain times of the year.  But, adoption of Duquesne’s proposed reliability requirement, as herein modified, will allow all EGSs the opportunity to properly weigh the risks involved in providing reliable service, before undertaking business decisions in this market.  For the reasons discussed, supra, the current firm LD contracts, upon which the EGSs currently rely, have proven ineffective in ensuring the level of service reliability envisioned in the Choice Act.



While the use of firm transmission now employed into this control area is substantial, Duquesne has shown this level of firm transmission usage still is insufficient to prevent supply schedule curtailments.  Importantly, as of the date of the hearings, no supply using firm transmission yet has been curtailed into Duquesne’s system.  Duquesne does not have the ability to interrupt only customers of a defaulting EGS.  Consequently, the reliability of the current system — while supported to some extent by temporary measures — on the whole depends upon the least dependable supplier.  Therefore, it is logical — as DII suggests — to require EGSs serving firm retail customers to demonstrate that they have made firm generation and transportation arrangements for that service (DII M.B. 3).  Upon careful consideration of the arguments that the EGSs declaim, the effects of Duquesne’s proposal will not be so draconian as to warrant dispensing with service reliability.  Whatever minimal effects these measures may have upon competition in this market, they are meant merely as an interim mechanism to ensure reliability until Duquesne joins an RTO.  Some flexibility will be permitted for customers genuinely interested in interruptible service, who can be interrupted when the system requires it and who are fully aware of the consequences of their decision.  Therefore, the Commission should approve Duquesne’s proposed Tariff Supplement No. 1, as hereinafter modified, together with the stipulation of Duquesne and DII (DII Cross-Exam. Exh. 1).

F.
Discrimination In System Access


Both Strategic and Dominion argue the firm transmission and firm generation requirements of Supplement No. 1 are discriminatory as applied to EGSs, since Duquesne does not impose similar requirements on its POLR supplier, Reliant (Strategic M.B. 22‑26; Strategic R.B. 11‑15; Strategic St. 1 at 12; Dominion M.B. 26‑29; Dominion R.B. 9‑12; Dominion St. 1 at 6‑7).  The Public Utility Code prohibits an EDC from establishing non-comparable conditions for accessing its jurisdictional transmission and distribution facilities.
  Strategic and Dominion claim Duquesne’s proposal imposes more stringent transmission requirements on EGSs than on itself via its contract for POLR supply with Reliant.



After selling all of its generation assets to a third party in order to expedite the recovery of stranded costs under its restructuring plan, Duquesne now fulfills its POLR obligations under the Choice Act by means of a POLR contract with Reliant.  Duquesne’s POLR II contract with Reliant has no firm transmission requirement (N.T. 61).   While Reliant is required to demonstrate twice a year that it has adequate generation to meet its POLR supply obligation, Reliant’s submission complying with this requirement never mentions transmission assets, despite the fact that some 55% of the generation it lists as being available to meet Duquesne’s POLR load is located outside of Duquesne’s control area (Strategic Cross‑Exam. Exh. 1; N.T. 64).



Also under Duquesne’s POLR II contract, so long as Reliant schedules within 2% of the amount required by Duquesne’s forecast, no penalty is imposed, if Reliant fails to actually deliver the scheduled energy into Duquesne’s control area (Duquesne Exh. 1, Section 4.3(b) and Section 5.2).   This POLR II contract imposes financial penalties of up to 25% of the incremental cost of the replacement energy, if Reliant self-schedules outside the 2% tolerance and fails to deliver the POLR supply amount (Strategic Cross-Exam. Exh. 2; N.T. 73‑75).



Finally, the POLR II contract authorizes a review of the sufficiency of Reliant’s supply assets and possible termination of the contract, if Reliant fails to supply scheduled energy and Duquesne is forced to shed firm load (N.T. 77).   Under Duquesne’s proposal, EGSs will be barred from participating in Duquesne’s market, if they fail to deliver within 10% of the forecasted load for two consecutive hours.  Strategic and Dominion contend these considerably different conditions constitute non-comparable access to Duquesne’s system.



At the onset, one must reject Duquesne’s response that comparing its POLR service to the EGSs’ retail service is akin to comparing “apples and oranges,” because it provides POLR service under a Retail Tariff subject to Commission regulation while EGSs supply retail service pursuant to contract (Duquesne M.B. 25‑26).  Section 2804(6) of the Public Utility Code, 66 Pa. C.S. §2804(6), makes no distinction between regulated and unregulated retail service.  In fact, an EDC under this provision must provide EGSs with access to its system on terms comparable to its own use of the system.



More noteworthy, however, is Duquesne’s assertion that the POLR II Agreement contains more stringent provisions relating to the supplier’s non-performance than any provision it proposes in Supplement No. 1 (Duquesne M.B. 25‑28; Duquesne R.B. 16‑19; Duquesne St. 1‑R at 17-18).  The POLR II Agreement (Duquesne Exh. 1) imposes significant reliability requirements upon Reliant, the POLR supplier.  Section 4.3 of the Agreement imposes financial charges upon Reliant, if it fails to deliver energy within the 2% tolerance required for Duquesne’s POLR supply.  Id. at p. 27.  Section 4.4 requires Reliant to demonstrate twice a year its ability to perform its obligations under the Agreement.  Id. at p. 30.  Duquesne verified Reliant’s representation that it was using firm transmission to deliver POLR supply by examining OASIS transmission postings (N.T. 138‑9).  Section 9.1(h) of the Agreement (Duquesne Ex. No. 1, p. 40) permits Duquesne to terminate the Agreement, if Reliant fails to supply the POLR supply amount, causing Duquesne to shed firm load (Duquesne Exh. 1 at 40; N.T. 66‑7).



Thus, while the POLR II Agreement does not specify a firm transmission requirement, Reliant already uses firm transmission to meet its POLR supply obligations to Duquesne (N.T. 138).  Consequently, Duquesne is not requesting more stringent terms from EGSs for access to its system under its proposed Supplement No. 1 than it already uses to provide POLR service for itself.  On the contrary, POLR and EGS providers alike appear to have comparable access to Duquesne’s system.

G.
The Default Provisions


The most troubling aspect of Duquesne’s proposal concerns its role in executing the “death penalty” for any defaulting EGS.  Proposed Rule 17.1 allows Duquesne to terminate an EGS’s Coordination Agreement upon default by an EGS (Duquesne M.B. 40; Duquesne R.B. 14‑16).  Proposed Rule 4.5 provides that an EGS will be considered in default if for any consecutive two-hour period, it under-delivers its forecasted customer load by 10%.  Duquesne explains the proposed rule only requires an EGS to satisfy its own forecast.  The amount of energy an EGS must deliver into Duquesne’s control area is based on the EGS’s own forecast of its customers’ requirements, not an estimated forecast that Duquesne selects.  If a change in the EGS’s forecasted load occurs, Duquesne’s Coordination Tariff already provides an EGS with an opportunity to modify its own forecast up to two (2) hours before delivery (Section 7.3.3 of Duquesne Exh. 5 at p. 24).



Also, proposed Rule 16.3 allows the EGS to cure the default:

In the event that an EGS fails to supply energy sufficient to meet its forecasted load pursuant to [R]ule 4.5, the EGS will be required to provide to the Company within 48 hours of the default, a signed certification from an executive officer of the EGS stating the reasons for the failure to supply energy (including copies of actual energy and transmission contracts for the default period) and the assurance (including copies of energy and transmission contracts) that the EGS has firm energy and firm transmission contracts in place to supply energy for the next thirty (30) days to its customers at a minimum level of 100% of the customers’ previous year’s hourly consumption including losses.

When asked whether it could comply with this provision to cure any default, Strategic states its “Executives would happily walk over to Duquesne and say, here are our contracts” (N.T. 269‑70).  The problem, however, arises with the dual roles of judge and executioner that Duquesne will have the opportunity to play in the event that an EGS defaults.



Duquesne’s proposal provides a significant opportunity for selective enforcement harmful to competitors (Strategic M.B. 18‑19, 29‑32; Strategic R.B. 15‑18; Dominion M.B. 26‑29; Dominion R.B. 9‑10).  If an EGS fails to deliver within 10% of its forecasted load for two consecutive hours, the EGS must “prove” to Duquesne that it has sufficient firm energy and transmission resources to meet its load generally and that it has sufficient firm energy and transmission to meet its entire load for the next 30 days based upon the EGS’s load for the same period during the prior year.  If it does not, Duquesne may find the EGS in default and terminate the EGS’s operating rights in the control area.
  Duquesne admits it will “exercise some judgment . . . and [develop] some business rules to [implement this rule]” (N.T. 81).  How it may exercise this judgment is problematic.



While implementing this rule, Duquesne will operate as the EDC in its control area, but it will also compete with EGSs for retail service within its territory.  Duquesne holds a very real financial interest in finding ways to reverse the shopping trend and transfer customers back to POLR service.  Duquesne admits earning $5 per MW on all POLR energy sold (N.T. 105‑09).   It anticipates the $20 million in profit it currently earns under the POLR II contract will grow to $33 million in 2003 and to $35 million in 2004, if all shopping customers return to POLR service (Strategic Cross-Exam. Exh. 3 at p. 15).   Indeed, Duquesne agrees that increasing income per customer from POLR service is part of its 2003 “Action Plan” (Strategic Cross-Exam. Exh. 3 at p. 16).



Obviously, the most direct way to increase POLR income is to encourage shopping customers to return to POLR service.   If one eliminates competition from EGSs, customers must return to POLR service.  One should not interpret this statement as impugning the integrity or motives of the honorable people at Duquesne, who drafted and supported this proposed tariff supplement for regulatory review (N.T. 147).  The Commission must be cognizant, however, of the realities of the marketplace and remain vigilant to the potential that financial motives may constrict open access to this market.  Duquesne’s proposal in its current form grants it far-reaching discretion to potentially do great harm to its competitors.



The fact is, under its proposal, Duquesne will have unfettered discretion to decide when an EGS has defaulted and to bar it from supplying all customers within the control area in as little as 48 hours (N.T. 79, 81).  That time frame leaves the EGS little, if any, time for the filing of, let alone obtaining action upon, a petition to this Commission for an emergency order, even if emergency relief is appropriate (Dominion R.B. 15).  At that point, an EGS will face the immediate loss of its customers without meaningful recourse.  Filing a formal complaint with this Commission entails months of litigation — all of which pass while the EGS is barred from serving customers in the control area.  Thus, an EGS deemed in default may be out-of-business for many months before obtaining any redress for a wrongful termination.  More importantly, the EDC, through this proposal, has usurped for itself the authority delegated exclusively to this Commission to determine the qualifications and licensing of EGS under the Choice Act.  See, 66 Pa. C.S. §2809.  If an EC can determine for itself when an EGS is in default and terminate a coordination agreement, the Commission’s regulatory oversight becomes a meaningless exercise.



In light of Duquesne’s clear financial motive for returning customers to POLR service, the great potential harm to competing EGSs in the marketplace and the unwarranted usurpation of authority delegated exclusively to this Commission for regulating electric competition under the Choice Act, such unfettered discretion to remove competitors from the competitive marketplace cannot be tolerated.  Therefore, the following emphasized portion of proposed Rule 16.3 should be struck:

If the EGS fails to provide the required documentation, the EGS will be deemed to be in default of its coordination obligations pursuant to this tariff, and the EGS’s Individual Coordination Agreement will be terminated immediately upon written notice to the EGS.  In this event, Rule 17.2 of this tariff will apply.



Duquesne should retain the ability under proposed Rule 16.3 to determine whether an EGS materially breaches any of its coordination obligations and to allow the breaching EGS the opportunity to cure the default within 48 hours in accordance with the terms of that Rule.  Any aggrieved party may then file a complaint with the Commission, together with any request for expedited treatment that they may deem appropriate and necessary.  The Commission will then have an opportunity to decide the merits of any claim in the context of its responsibility to balance these competing interests under the Choice Act.

IV.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter and the parties to this proceeding.



2.
The current level of electricity supplied by electric generation suppliers into the control area of Duquesne Light Company is unreasonable and inadequate to meet the reliability requirements of the Public Utility Code.



3.
Section 2807(e) of the Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. §2807(e), requires an EDC, as part of its POLR obligations, to acquire electric energy at prevailing market prices to serve any customer, who contracts for electric energy that is not delivered.



4.
Section 2807(a) of the Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. §2807(a), requires an EDC to implement procedures requiring all EGSs to deliver energy to the EDC at locations and in amounts, which are adequate to meet the EGSs’ obligations to their customers.



5.
The proposal of Duquesne Light Company in its Supplement No. 1, as herein modified, represents an appropriate balancing of Section 2807(a) and Section 2807(e) of the Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. §§2807(a) & (e).



6.
The participation of Duquesne Light Company in ECAR should not be construed as an invitation for EGSs to “lean” on ECAR’s reserve sharing mechanism to cure repeated defaults in delivery.



7.
The federal OATT requirement for Duquesne Light Company to provide Energy Imbalance Service is designed for temporary load balancing and is not intended as a long-term solution to “back-up” customers, who lose their source of supply.



8.
The Emergency Energy Service Agreement between Duquesne Light Company and PJM, whereby PJM agrees to provide Duquesne Light Company with emergency energy service, cannot act as back-up service, since it only allows the EDC an opportunity to purchase this energy when it is available.



9.
Insufficient evidence appears in this record to demonstrate how market-based solutions can be implemented to resolve the reliability problems with energy supply in the control area of Duquesne Light Company.



10.
Implementation of Supplement No. 1 will not seriously affect competition in the control area of Duquesne Light Company.



11.
Since its POLR supplier currently uses firm transmission to supply electrical energy to customers in this control area, implementation of Supplement No. 1 requiring firm transmission for all EGSs wishing to gain access to the control area of Duquesne Light Company will not constitute unreasonable discrimination.



12.
Certain portions of Rule 16.3 of Supplement No. 1, as herein specified, must be modified as anti-competitive, because it presents Duquesne Light Company with the opportunity as the POLR to drive competing EGSs out of its market.



13.
In all other respects, the record fails to support the complaint of Strategic Energy, L.L.C.



14.
In all other respects, the record fails to support the complaint of Dominion Retail, Inc.



15.
The stipulation agreed upon by Duquesne Light Company and the Duquesne Industrial Intervenors (DII Cross-Exam. Exh. 1) is in the public interest and should be approved.

V.
RECOMMENDED ORDER


THEREFORE,



IT IS RECOMMENDED THAT:



1.
That the proposed Supplement No. 1 to its Electric Generation Supplier Coordination Tariff of Duquesne Light Company filed on January 7, 2003 is hereby denied.



2.
That within 45 days of entry of the Commission’s Order at this docket, Duquesne Light Company shall file a supplement to its Electric Generation Supplier Coordination Tariff, on one day’s notice to the Commission, containing changes to the terms and conditions for providing that service as herein modified.



3.
That the stipulation agreed upon by Duquesne Light Company and the Duquesne Industrial Intervenors (DII Cross-Exam. Exh. 1) is in the public interest and should be approved.



4.
That the complaints of Strategic Energy, L.L.C. at Docket No. R‑00038092C0001 and Dominion Retail, Inc. at Docket No. R‑00038092C0002 are hereby dismissed.



5.
That upon the filing of a tariff supplement by Duquesne Light Company, acceptable to the Commission as conforming with this Order, and the Commission’s approval thereof, the terms and conditions for providing service under its Electric Generation Supplier Coordination Tariff shall become effective.



6.
That upon acceptance and approval by the Commission of the tariff supplement filed by Duquesne Light Company, as being consistent with this Order, the inquiry and investigation at Docket No. R-00038092 shall be terminated and the docket marked closed.

Dated:  August 19, 2003

















John H. Corbett, Jr.








Administrative Law Judge

� 	In lieu of compiling Findings of Fact supporting this Recommended Decision, the relative positions of the active parties are herein set forth to render a better understanding of the following discussion.  The relevant facts from the record supporting the recommendation, therefore, appear in Section III, infra.





� 	TLR refers to the measures that Transmission System Operators initiate to alleviate congestion on their transmission systems (Duquesne St. 1 at 5).


� 	See, Petition of Duquesne Light Requesting Modification to POLR II Plan to Permit Participation in PJM  West, Docket No. P-00021969, et seq.  (Order entered August 8, 2002).





� 	Remedying Undue Discrimination through Open Access Transmission Service and Standard Electricity Market Design, Docket No. RM01-12-000 (July 31, 2002).


� 	Petition of Duquesne Light Company for Approval of Plan for Post-Transition Period Provider of Last Resort Service, Docket No. R�00974104 (Order entered November 30, 2000).


� 	See, Dynegy Midwest Generation, Inc. v. Commonwealth Edison Co., 101 FERC ¶ 61,295 (2002), petition for rehearing pending.


� 	See, 66 Pa. C.S. §2807(e)(3).


� 	The Commission confirmed its recognition of FERC’s exclusive jurisdiction over transmission services and the limitation on its own authority in PECO’s Electric Restructuring proceeding in 1998.  In its February 5, 1998 Order addressing PECO’s initial compliance filing, the Commission rejected PECO’s interpretation of the Commission’s January 16, 1998 Reconsideration Order as asserting jurisdiction over unbundled retail, end-use transmission rates.  The Commission stated that “transmission services are FERC jurisdictional and, as such, the terms and conditions under which unbundled transmission services are to be provided to customers will be controlled by the FERC-approved PJM Open Access Tariff for the transmission services procured either by PECO or a competitive supplier, as the case may be, on behalf of end-use customers, or procured directly by qualifying large customers.”  Application of PECO Energy Company, Docket No. R�00973953; Petition of Enron Energy Services Power, Inc., Docket No. P-00971265, (Order on Compliance Filing entered February 5, 1998) at 9.





� 	See, e.g., Complete Auto Transit, Inc., v. Brady, 430 U.S. 274 (1977).  The Commerce Clause of the United States Constitution prohibits state regulations and requirements that burden and impede the free flow of interstate commerce.  C&A Carbone, Inc., v. Town of Clarkstown, 511 U.S. 383, 389-94 (1994); West Lynn Creamery, Inc., v. Healy, 512 U.S. 186, 192-95 (1994).   In C&A Carbone, Inc., the town of Clarkstown authorized a private contractor to build a solid waste recycling center that the town would eventually purchase for minimum consideration.  511 U.S. 386-89.  To assist in financing the facility, the town enacted a flow control ordinance that required all solid waste generated within Clarkstown to pass through the facility’s transfer station.  Id.  The ordinance essentially prohibited competing recyclers and solid waste processors from shipping waste themselves to locales outside of Clarkstown, as well as out of state, and required them to use the in-town facility and pay the associated fees.  Id.  The Court struck down the flow control ordinance, because it improperly impeded the flow of interstate commerce.  Id. at 390-95.  Notably, the town’s legitimate interest in financing the facility was no excuse for burdening interstate activity.  Id. at 394.  Like the town of Clarkstown’s flow control ordinance, Strategic argues Duquesne is improperly attempting to burden and impede interstate transmission for the purported benefit of its control-area distribution system.


� 	2002 State of the Market issued by PJM’s Market Monitoring Unit on March 5, 2003, at p. 107.  As defined in the report, a congestion event exists when units must be dispatched out of merit order to control the impact of a contingency on a monitored facility or to control an actual overload.


� 	In Application of Pennsylvania Power & Light Company for Approval of Restructuring Plan under Section 2806 of the Public Utility Code, Docket No. R-00973954 (June 15, 1998), the Commission described POLR service as follows:  “Although under the Act, customers may select an alternative supplier of generation services, the utility retains the duty to serve all customers as an EDC.  The Act is quite clear that all customers must have a guaranteed supplier of generation in all circumstances.” (Emphasis added.).


� 	Reliant notes that it supplies Duquesne’s POLR load, but argues that it has not contracted to provide for Duquesne’s obligations as the control area operator (Reliant M.B. at 5).  However Duquesne and Reliant may wish to interpret their contractual relationship, they do not define Duquesne’s POLR obligation under the Choice Act.


� 	Section 1502 of the Public Utility Code, 66 Pa. C.S. §1502, provides:





		No public utilities shall, as to service, make or grant any unreasonable preference or advantage to any person, corporation, or municipal corporation, or subject any person, corporation, or municipal corporation to any unreasonable prejudice or disadvantage.  No public utility shall establish or maintain any unreasonable difference as to service, either as between localities or as between classes of service, but this section does not prohibit the establishment of reasonable classifications of service.





	Further, 	Section 2804(6) of the Public Utility Code, 66 Pa. C.S. §2804(6), provides:





	Consistent with the provisions of section 2806, the Commission shall require that a public utility that owns or operates jurisdictional transmission and distribution facilities shall provide transmission and distribution service to all retail electric customers in their service territory and to electric cooperative corporations and electric generation suppliers, affiliated or nonaffiliated, on rates, terms of access and conditions that are comparable to the utility’s own use of that system.  (Emphasis added).


� 	Paragraph 3 of Rule 16.3 of Supplement No. 1 reads:





If the EGS fails to provide the required documentation, the EGS will be deemed to be in default of its coordination obligations pursuant to this tariff, and the EGS’s Individual Coordination Agreement will be terminated immediately upon written notice to the EGS.  In this event, Rule 17.2 of this tariff will apply.





	Proposed Rule 17.2 states:





Effect of Termination.  Termination of Individual Coordination Agreements will have the same effect on an EGS’s customers as the EGS’s discontinuation of supply to such customers described in the EDC Tariff.  If a customer of a terminated EGS has not switched to another EGS prior to termination, said customer will receive default Provider of Last Resort (POLR) Service pending its selection of another EGS.
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