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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration are:  (1) a Petition of US LEC of Pennsylvania, Inc. (US LEC) for Reconsideration (Reconsideration Petition) and (2) a Petition of Verizon Pennsylvania Inc. (Verizon PA) for Clarification (Clarification Petition), both of which were filed on May 5, 2003, with regard to the Commission’s Opinion and Order entered April 18, 2003 (April 18 Order), in the above-captioned proceeding.  Verizon PA filed its Opposition of the Petition for Reconsideration on May 15, 2003.  On May 16, 2003, US LEC filed its Answer to Verizon PA’s Petition.  
History of the Proceeding
This matter concerns the Petition for Arbitration, filed April 26, 2002, of unresolved issues arising between US LEC and Verizon PA that was initiated for the purpose of establishing an Interconnection Agreement under the provisions of the federal Telecommunications Act of 1996 (TA-96), 47 U.S.C. § 252, et seq., and the Commission’s Implementation Orders.
  


US LEC waived the time restrictions set forth in TA-96, for the arbitration of unresolved issues.  47 U.S.C. § 252(b)(4)(C).  US LEC filed a Prehearing Memorandum that was dated May 15, 2002.  A telephonic Prehearing Conference was held on May 17, 2002, during which the Parties agreed upon a procedural schedule.  A hearing was thereafter held in Harrisburg, Pennsylvania on July 17, 2002.  US LEC presented two witnesses, their prepared statements and attached exhibits, as well as five additional exhibits (two were late-filed).  Verizon PA presented three witnesses, their prepared statements and attached exhibits and six additional exhibits.  A post-hearing conference was held on-the-record on July 23, 2002.  



Each Party submitted its Best and Final Offers on July 25, 2002.  Main and Reply Briefs were filed on August 1, 2002, and August 9, 2002, respectively.  On September 17, 2002, the Recommended Decision of Administrative Law Judge (ALJ) Louis G. Cocheres was issued.  Exceptions were filed by US LEC and Verizon PA on October 3, 2002.  As noted, the Commission entered the April 18 Order, which addressed and disposed of the filed Exceptions.
Discussion
The standards for granting reconsideration or clarification of a prior Commission order are set forth in Duick v. PG&W, 56 Pa. P.U.C. 553 (1982).  (Duick).  In Duick, we said:  

A petition for reconsideration, under the provisions of 66 Pa. C.S. §703(g), may properly raise any matters designed to convince the commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part. In this regard we agree with the court in the Pennsylvania Railroad case, wherein it was said that “[p]arties…cannot be permitted by a second motion to review or reconsider, to raise the same questions which were specifically considered and decided against them.” What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.

(Duick, at 59).

a.
US LEC’s Reconsideration Petition


US LEC requests reconsideration of the Commission’s disposition of Issue No. 3, as delineated in our April 18 Order.  Issue No. 3 addressed whether Verizon PA is obligated to pay reciprocal compensation for calls terminated to Voice Information Service Providers.  Verizon defines “Voice Information Services” traffic as a class of traffic that “provides [i] recorded announcement information or [ii] a vocal discussion program open to the public.”  (Verizon Template, Additional Services Attachment, Section 5.1).  US LEC avers that the Commission erred in finding that such calls are not eligible for reciprocal compensation.  US LEC is, therefore, requesting that the Commission reverse its finding and rule that US LEC is entitled to reciprocal compensation for the termination of traffic defined as “Voice Information Services” traffic.  



In support of its Reconsideration Petition, US LEC alleges that the April 18 Order failed to consider four issues.  First, US LEC argues that the Commis​sion’s ruling is not consistent with Verizon PA’s original request because Verizon PA only sought a ruling from the Commission to confirm that Verizon PA would not be subject to reciprocal compensation obligations when Voice Information Services traffic is transmitted on an exchange access basis or to an information service provider.  (See VZ M.B. at 25-26).  US LEC maintains that a call to an entity that does not provide access to stored information, such as “a vocal discussion program open to the public” on a “chatline” platform, is not at issue in this definition because it could never fit the definition of “information services.”  As such, US LEC requests that the Commission at least clarify that “Voice Information Services” traffic is not subject to reciprocal compensation when it is used to access stored information or when it is provided on an exchange access basis.  (US LEC Petition at 4).  



In its reply in opposition, Verizon PA rejoins that US LEC’s position that there may be traffic included in the definition of “Voice Information Services” that does not meet the definition of “information services” for purposes of the Federal Communi​cations Commission (FCC’s) reciprocal compensation regulations, is without merit.  Verizon PA asserts that US LEC’s concession in its Petition that “Voice Information Traffic” does include information services traffic that is not subject to reciprocal compensation under the FCC’s regulations is consistent with Verizon PA’s proposed contract language that is intended to ensure that such traffic is not subject to reciprocal compensation.  (VZ Opposition at 2).



Contrary to US LEC’s argument, we believe Verizon PA clearly sought a ruling in this arbitration proceeding on whether it or US LEC is “entitled to reciprocal compensation for terminating ‘Voice Information Services’ traffic.”  As we noted in our April 18 Order, the FCC was very clear in its ISP Remand Order when it determined that reciprocal compensation is not applicable to “traffic destined for an information service provider” because such traffic falls into the category of “information access,”
 which is considered exempt from reciprocal compensation obligations.  ISP Remand Order ¶44.]  As such, “Voice Information Services” traffic provided on a local exchange basis is not subject to reciprocal compensation.  Additionally, we clarify that, as requested by US LEC, “Voice Information Services” traffic provided on an exchange access basis is also not subject to reciprocal compensation because those calls fall outside of the local exchange carrier’s (LEC’s) local calling area, and are subject to the terminating LEC’s switched access charges.


In its second argument, US LEC contends that the “Voice Information Services” traffic at issue in this case is not the same type of traffic that was deemed “Information Access” in the Modified Final Judgment (MFJ) and relied upon by the Commission in the April 18 Order.  US LEC reiterated its position from its Brief that “Information Access,” as defined in the MFJ, applies to services that are only provided by a Bell Operating Company (BOC).  Based on the foregoing, US LEC is of the opinion that since it is not a BOC, the definition of “Information Access” from the MFJ can never apply to it.  (US LEC Petition at 5).  



Verizon PA rejoins that US LEC’s argument that information access only includes traffic delivered by a BOC is contrary to the terms of the ISP Remand Order, which held that “‘information access’ was meant to include all access traffic that was routed by a LEC ‘to or from’ providers of information services.”  ISP Remand Order ¶ 44.
  Verizon PA asserts that the ISP Remand Order referred to “information access” traffic as including traffic handled by all types of LECs, including incumbents (ILECs) or competitive LECs (CLECs), because it was fundamental to the FCC’s determination that traffic bound for ISPs served by CLECs is considered “information access,” and thus not subject to reciprocal compensation.  (VZ Opposition at 2).


We agree with Verizon PA that the ISP Remand Order held that “information access” included all access traffic handled by all types of LECs (including CLECs).  The arguments presented by US LEC are not new and were formerly addressed in US LEC’s Main Brief on pages 26-27.  The FCC held that “Congress’ reference to ‘information access’ in section 251(g) was intended to incorporate the meaning of the phrase ‘information access’ as used in the AT&T Consent Decree.”


The third reason US LEC requests reconsideration is its belief that its position is consistent with the FCC Wireline Bureau’s decision in the Virginia Arbitration proceeding.
  US LEC claims that the resulting Virginia Arbitration Order (VA Arbitration Order) by the Wireline Bureau rejected Verizon Virginia Inc.’s (Verizon VA) proposal to exclude reciprocal compensation obligations for traffic classified as interstate or intrastate Exchange Access, Information Access, or exchange services for Exchange Access or Information Access.  (VA Arbitration Order ¶257).  US LEC asserts that although the April 18 Order acknowledged that both Parties addressed the VA Arbitration Order, the April 18 Order did not evaluate whether the US LEC or Verizon PA analysis was correct and that the Commission may have overlooked making such a determination.  (US LEC Petition at 5).  


Verizon PA counters that US LEC’s reliance on a bureau-level decision in a separate FCC arbitration proceeding is misplaced because the VA Arbitration Order dealt with a different issue.  Verizon PA argues that the Parties to the Virginia Arbitration disputed whether they would adopt a provision excluding all access traffic from the scope of their reciprocal compensation obligation whereas the Parties in the instant Arbitration have agreed that “[r]eciprocal compensation shall not apply to interstate or intrastate Exchange Access, Information Access, or exchange services for Exchange Access or Information Access.
  Verizon PA claims that the only question here is whether Voice Information Services traffic may fall within the Parties’ agreed exclusion for “interstate or intrastate Exchange Access, Information Access, or exchange services for Exchange Access or Information Access.”  (VZ Opposition at 2-3).


We were well aware of the Wireline Bureau’s decision at the time of our consideration of this matter and US LEC’s argument in its Reconsideration Petition raises nothing new and novel that would convince us to reverse our previous determination. 


Finally, US LEC argues that the Commission did not address the merits of US LEC’s position that Verizon PA’s proposal is defective because there is no technically feasible, cost-effective way to segregate “Voice Information Services” traffic from other traffic that the Commission deems eligible for reciprocal compensation.
  (US LEC Petition at 6).


In response, Verizon PA asserts that US LEC knows who its Voice Information Services customers are and that it can easily distinguish such traffic from traffic subject to reciprocal compensation based on the telephone numbers it assigns to those customers.  (VZ Opposition at 3).  


We note that Verizon PA’s suggestion is just one example of the way in which US LEC can distinguish between the two types of traffic.  Other methods could involve estimated minutes of “Voice Information Services” traffic or another surrogate of actual use that is mutually agreeable between the Parties.


Based on our thorough review of US LEC’s Reconsideration Petition, we are not persuaded to reverse our previous determination.  Therefore, we shall deny US LEC’s Reconsideration Petition consistent with this Opinion and Order.

b.
Verizon PA’s Clarification Petition 


Verizon PA's Clarification Petition concerns our disposition of Issue 1 wherein we adopted US LEC's proposed language.  Issue 1 was posed as "[i]s US LEC permitted to select a single Interconnection Point ("IP") per Local Access and Transport Area ("LATA"), to select the interconnection method, and to require Verizon to bear the financial responsibility to deliver its originating traffic to the IP chosen by US LEC?"  In its Clarification Petition, Verizon PA requests that the Commission clarify, consistent with federal law, that US LEC is not permitted to designate a Point of Interconnection (POI) that is not on Verizon PA's network.


Verizon PA maintains that US LEC’s proposed language, as written, would leave the contract unclear on this issue if it were incorporated without modification.  Moreover, Verizon PA maintains that US LEC’s language, as written, would impose financial responsibility on Verizon PA to transport traffic past the POI, and that this would be contrary to the Commission’s own conclusion, consistent with federal law, that such responsibility end at the POI.


Specifically, Verizon PA submits that although the Commission adopted US LEC’s proposed language in Ordering Paragraph No. 1 on page 70 of the April 18 Order, it appears that the Commission overlooked the fact that US LEC’s proposed language is inconsistent with the FCC’s regulations, which provides that the POI must be “within the incumbent LEC’s network.”
  Verizon also submits that the Commission recognized in the GNAPs Order,
 which was adopted at the same Public Meeting as the Order in this proceeding, that under federal law, a CLEC “is permitted to interconnect at any technically feasible point within Verizon’s network.”  (GNAPs Order at 8).  Since the Parties’ current interconnection architecture is consistent with federal law, Verizon PA is of the opinion that the text of the interconnection agreement should be as well.  


Verizon PA also contends that US LEC’s language violates federal law because it would entitle US LEC to designate an Interconnection Point (IP) that “is not at the same location as [its] POI”and to require Verizon PA to be “financially responsible for transporting its originating traffic to [US LEC’s] IP.”  Verizon PA notes that US LEC has consistently claimed that its IP is at its switch.  As such, US LEC’s proposed language would require Verizon PA to bear the costs of transporting its originating traffic past the POI and on to US LEC’s switch.
  Verizon asserts that any obligation it has under federal law to transport traffic ends at the POI
 and that the Commission con​cluded on p. 10 of its April 18 Order that the FCC’s rules place the financial obligation on originating carriers to deliver traffic to the point where it is handed off to the terminating carrier (i.e., the POI).  Since the Commission agreed with Verizon PA on this point, Verizon PA claims that adoption of US LEC’s proposed language would leave the contract unclear on this point and in a manner that violates federal law.


In light of the above, Verizon PA requests that the Commission clarify that the contract provide that Verizon’s PA’s financial responsibility to transport traffic to US LEC ends at the POI, and that the US LEC language it adopted for Issue 1 must be modified in that regard.



In its Answer, US LEC asserts that no clarification is necessary because US LEC is not seeking any rights greater than those provided under 47 C.F.R. § 51.305(a)(2) and which have already been agreed upon by the Parties.  US LEC notes that its witness testified that the POIs are currently located at Verizon PA’s tandem switches, which are on Verizon PA’s network.  (Tr. at 20:6-11, 38:14-17, 40:3-7).


In response to Verizon PA’s argument that US LEC’s proposed language would be in violation of federal law because it would require Verizon to bear the costs of transporting its originating traffic past the POI and on to US LEC’s switch, US LEC replies that Verizon PA’s characterization is incorrect because Verizon PA is not transporting traffic past the POI.  



US LEC also explains that a special arrangement exists in the Philadelphia LATA where the Parties have agreed that Verizon PA may establish a POI directly at US LEC’s switch rather than routing the traffic through Verizon PA’s tandem switch and then to US LEC’s switch.  In this setup, Verizon PA brings its originating traffic over its own facilities to US LEC’s network and compensates US LEC for terminating its traffic under Section 251(b)(5) and FCC Rules 51.701 and 51.703.



US LEC maintains that adoption of Verizon PA’s position would require US LEC to compensate Verizon for transport from the Verizon end office to the US LEC switch.  US LEC is concerned that this would reverse the Commission’s arbitration decision by requiring US LEC to compensate Verizon for transport for traffic that Verizon PA’s customers originate.


We recognize that our adoption of the US LEC language without some modification may result in an interpretation that could be considered inconsistent with federal law.  As such, we agree with Verizon PA that the proposed US LEC language should be modified to be consistent with federal law, as we had originally intended.  In this regard, US LEC’s proposed language should be revised to reflect that the originating carrier’s responsibility to transport traffic to the terminating carrier ends at the POI.  It does not matter whether the POI is located at Verizon PA’s tandem switch or at US LEC’s switch.  What does matter is that Verizon PA is responsible for the costs of routing its originating traffic to the POI, wherever the POI may be located as long as it is mutually agreed upon by the Parties.  


Additionally, we will clarify that although the FCC’s binding regulation at 47 C.F.R. § 51.305(a)(2), specifies that the POI must be “within the incumbent LEC’s network,” the Parties are not prohibited from mutually agreeing upon locating the POI outside the incumbent LEC’s network, as is the case in this proceeding in the Philadelphia LATA.  We shall, therefore, grant Verizon PA’s Clarification Petition and direct the Parties to modify US LEC’s proposed language to the extent it is consistent with this clarification; THEREFORE,


IT IS ORDERED:


1.
That the Petition for Reconsideration of US LEC of Pennsylvania Inc. is denied.  


2.
That the Petition of Verizon Pennsylvania Inc. for Clarification is granted to the extent that it is consistent with this Opinion and Order.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 2, 2003

ORDER ENTERED:  October 7, 2003
	�	See Implementation of the Telecommunications Act of 1996; Docket No. M�00960799 (Order entered June 3, 1996; Order on reconsideration entered September 9, 1996).  


	�	The FCC’s Remand Order also notes that under the AT&T Consent Decree, “information access” was purchased by “information services providers” and was defined as “the provision of specialized exchange telecommunications services . . . in connection with the origination, termination, transmission, switching, forwarding or routing of telecommunications traffic to or from the facilities of a provider of information services.”  As Verizon PA correctly noted in its Main Brief on page 26, the FCC held that “Congress’s reference to ‘information access’ in section 251(g) was intended to incorporate the meaning of the phrase ‘information access’ as used in the AT&T Consent Decree.”  (See ISP Remand Order ¶ 44 (citing United States v. AT&T, 552 F.Supp. 131, 196, 229 (D.D.C. 1982)).


	�	Order on Remand and Report and Order, Implementation of the Local Competition Provisions of the Telecommunications Act of 1996; Intercarrier Compensation for ISP-Bound Traffic, 16 FCC Rcd 9151, remanded, WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002), cert. denied, No. 02-980 (May 5, 2003) (hereinafter, ISP Remand Order).


	�	See, In the Matter of Petition of WorldCom, Inc. Pursuant to Section 252(e)(5) of the Communications Act for Preemption of the Jurisdiction of the Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon Virginia Inc., and for Expedited Arbitration et al, CC Docket No. 00�218, CC Docket No. 00�249 and CC Docket No. 00-251, Memorandum Opinion and Order, by the Chief, Wireline Competition Bureau, released July 17, 2002 (VA Arbitration Order).  


	�	See US LEC Petition for Arbitration, Exh. B at 64, Interconnection Attachment, § 7.3.1 (filed April 26, 2002)..


	�	See April 18, 2003 Order at 19 and US LEC Brief at 28-29. 


	�	See, 47 C.F.R. §51.305(a)(2) (“An incumbent LEC . . . shall provide interconnection . . . [a]t any technically feasible point within the incumbent LEC’s network.”)


	�	See, Petition of Global NAPs South, Inc. for Arbitration Pursuant to 47 U.S.C. § 252(b) of Interconnection Rates, Terms and Conditions with Verizon Pennsylvania, Inc., Docket No. A-310771F7000 (Opinion and Order entered April 21, 2003) (GNAPs Order).  


	�	US LEC Best & Final Offer at 3. 


	�	Verizon PA Exceptions at 33-34.
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