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This Initial Decision confirms the oral ruling granting the on-the-record motion of Dominion Retail, Inc., d/b/a Peoples Plus, and dismissing, with prejudice, the formal complaint filed by Mark D. Richards (Mr. Richards) against Dominion Retail, Inc., d/b/a Peoples Plus (Peoples Plus) at Docket No. C‑20028827, for the failure to appear at the hearing and prosecute the complaint.
Mr. Richards filed his complaint against Peoples Plus on November 4, 2002, alleging a billing dispute and requesting a refund.  The answer was filed on December 9, 2002.  On December 20, 2002, the Chief Administrative Law Judge issued an Interim Order Setting Conference Between Parties, and this matter underwent mediation review.  Then, by letter dated June 30, 2003, the Commission informed Mr. Richards and Peoples Plus that the hearing in this case would be held on Monday, August 18, 2003 at 10:00 a.m., in the Pittsburgh State Office Building.  Additionally, I issued a Prehearing Order in this case, which reminded them of the date, time and location of the hearing. The hearing was held on August 18, 2003 as scheduled. Mr. Richards was not present in the hearing room and the effort to contact him by telephone was unsuccessful.  Peoples Plus then moved to dismiss the complaint for the failure of Mr. Richards to appear and prosecute the complaint.

The Commission satisfied the requirement of affording Mr. Richards with administrative due process, by providing timely notice of the hearing on his complaint, and the opportunity to be heard.  Schneider v. PA PUC, 479 A.2d 10 (Pa. Cmwlth. Ct. 1984).  The Commission’s letter of June 30, 2003, and the Prehearing Order of July 7, 2003, both of which informed the parties of the day, date, time and location of the hearing in this case, were mailed to Mr. Richards at the address he provided on the formal complaint form.  The Commission’s letter and the Prehearing Order have not been returned by the United States Postal Service.  Accordingly, it is presumed that Mr. Richards received both the Commission’s notice of the hearing and the Prehearing Order.  Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Judge v. Celina Mutual Ins. Co., 449 A.2d 658 (Pa. Super. Ct. 1982); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. Ct. 1997).  
As Mr. Richards was not present in the hearing room at 10:00 a.m. on Monday, August 18, 2003, I placed a telephone call to the telephone number he provided on the formal complaint form as his home telephone number.  That number is 724-356-2612.  A recorded message was heard requesting that a message be left.  I gave my name, telephone number and the reasons for the call, and requested that Mr. Richards return the call by 10:15 a.m.  No call was received from Mr. Richards in response to that message.
Counsel for Peoples Plus indicated that during a discussion between the parties in July of 2003, Mr. Richards had indicated a desire to withdraw the complaint in this proceeding, and asked how to withdraw the complaint.  Counsel stated that he informed Mr. Richards that the withdrawal of the complaint had to be done in writing, and offered to write such a letter for Mr. Richards.  According to counsel, he prepared such a letter for Mr. Richards to sign and sent it to Mr. Richards, along with a stamped envelope addressed to this Administrative Law Judge.  However, as I informed counsel, I did not have a copy of such a letter in the file for this proceeding, and, in the absence of such a letter, regarded Mr. Richards’ absence as a failure to prosecute his complaint.
Once timely notice of a hearing and the opportunity to be heard have been provided, it is then the responsibility of the parties to be present and participate in the hearing. Craig Sentner v. Bell Telephone Co. Of Pennsylvania, Docket No. F-00161106, entered October 25, 1993.  The Commission has held that when a complainant fails to be present at a scheduled hearing, then the complaint is to be dismissed, with prejudice.  Darling v. Philadelphia Electric Company, Docket No. F-00161139, entered November 16, 1993; Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892, entered December 26, 1995.

ORDER

THEREFORE,
IT IS ORDERED THAT:  

1.
The on-the-record motion of Dominion Retail, Inc., d/b/a Peoples Plus, for the dismissal of the complaint filed against it by Mark D. Richards at Docket No. C‑20028827, for the failure to prosecute the complaint is granted.

2.
The complaint of Mark D. Richards against Dominion Retail, Inc. d/b/a Peoples Plus, at Docket No. C-20028827 is dismissed, with prejudice, for the failure to prosecute the complaint.
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