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HISTORY OF THE PROCEEDINGS


On December 5, 2002, Frank Keuny
 (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent or PECO).  Essentially, the Complainant alleged that he had been switched to another electric supplier without his knowledge and that this practice of switching is a fraud trying to steal his money.



On January 10, 2003, the Respondent filed an answer to the complaint.  The Respondent stated that it received the Complainant’s enrollment for Conectiv Energy (Conectiv) on April 12, 2000, that on February 1, 2001, the Respondent received notice of his request to be switched back to PECO Energy, and that he was switched back on February 12, 2001.



On April 16, 2003, the Respondent filed a Motion to Join Conectiv Energy as an Indispensable Party because Conectiv’s involvement in this case is indispensable to the determination of whether the Complainant had been switched without his knowledge.  On May 5, 2003, I granted this Motion, adding Conectiv Energy as another Respondent to this proceeding and directed it to file an answer no later than May 16, 2003.


On May 7, 2003, Conectiv filed an answer to the complaint.  Conectiv stated that it received the Complainant’s enrollment for its service on March 13, 2000, that PECO sent a confirmation letter to the Complainant advising him of its option to rescind the switch to Conectiv within 10 days, and that the Complainant did not act in response to this advice.  Conectiv also stated that the Complainant requested to switch back to PECO on February 1, 2001.


On July 2, 2003, a hearing was held on the complaint.  At the hearing, the Complainant proceeded unrepresented.  PECO was represented by Priya Sankar, Esquire; Conectiv by Aria Klees, Esquire.

FINDINGS OF FACT


1.
The Complainant is a commercial customer of PECO’s and takes service at 2813 Kensington Avenue, Philadelphia, Pennsylvania.  He conducts a pest control business at this address (N.T. 19-21; PECO Exhibit 1).



2.
When a customer selects, or has a contract with, a supplier (Conectiv), the supplier has to send the electronic file of that customer to PECO in order for that customer to be switched.  PECO then sends a ten-day confirmation letter to the customer telling the customer that PECO has received the customer’s electronic file and that if the switch was incorrect, the customer would call PECO to stop the switch.  If no response is, the switch would become effective in the subsequent month.  PECO then bills the customer according to information received from the supplier and pays the supplier within 20 days of receipt of the customer’s payment (N.T. 8-11).



3.
On December 14, 1998, PECO received an electronic file from Conectiv requesting the transfer of the Complainant’s account.  The electronic file at the time was a contract of October 21, 1998.  On December 15, 1998, PECO mailed out a ten-day confirmation letter to the Complainant.  On January 14, 1999, the generation supplier was switched from PECO to Conectiv.  The Complainant stayed with Conectiv until April 12, 2000, about 15 months (N.T. 11-13, 23-27).



4.
On March 13, 2000, PECO received an electronic file from American Cooperative Services, Inc. requesting the transfer of the Complainant’s account from Conectiv to American Cooperative Services, Inc.  PECO then repeated the procedure it had followed when it transferred to Complainant’s account to Conectiv.  The Complainant stayed with American Cooperative Services, Inc. until February 2001.  (N.T. 13).


5.
The Complainant owed PECO $1,077.77.  Of this total, he owed Conectiv $274.53 and American Cooperative Services, Inc. $238.09 (N.T. 14-17; PECO Exhibit 1).



6.
PECO received a drop file from American Cooperative Services, Inc. and the Complainant returned to PECO as his generation supplier after February 12, 2001 (N.T. 18).



7.
At the time the Complainant switched from PECO to Conectiv in late 1998, there was a wet signature rule in Pennsylvania which required a marketer (supplier) to have a customer or the customer’s representative sign a contract before the switch.  Because it exited the Pennsylvania market in the summer of 2000, Conectiv’s records were in storage and it was unable to locate the Complainant’s file (N.T. 23, 27, 28).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has switched him to an electricity supplier without his permission.  



Essentially, the Complainant asserted that he had never selected any company as his electricity supplier, but that PECO did switch him to Conectiv without his knowledge.  



PECO testified that the switching procedure requires that the switch be initiated by, in this case, Conectiv’s sending a request for switching, that PECO then sent a 10-day confirmation letter to the Complainant to confirm whether or not the information about the switch was correct, and that only when receiving no response, PECO proceeded to switch.  PECO also testified that the Complainant switched to Conectiv from January 14, 1999 to April 12, 2000, that when Conectiv was about to exit the Pennsylvania market in the summer of 2000, the Complainant requested to switch to American Cooperative Services, Inc., that, finally, after February 12, 2001, the Complainant has been with PECO.



Conectiv’s Director of Supply Planning and Regulatory Affairs testified that at the time when the Complainant switched from PECO to Conectiv in late 1998, there was a wet signature rule which required his company to have a customer or the customer’s representative sign a contract before the switch and that because his company had exited the Pennsylvania market and put customer records in storage, he was unable to locate the Complainant’s contract.



I have no reason to disbelieve PECO’s and Conectiv’s witnesses.

CONCLUSION OF LAW


The Commission has jurisdiction over the parties and the subject matter of this complaint.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Frank Kueny against PECO Energy Company at Docket No. C-20029035 is dismissed because of the Complainant’s failure to carry out his burden of proof.
DATE:            August 28, 2003

__________________________________________







Ky Van Nguyen






Administrative Law Judge

� 	The Complainant’s correct name is Frank Kueny.  See the transcript and the OALJ hearing report.


� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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