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HISTORY OF THE PROCEEDING


On June 24, 2003, Eugenia F. Keller (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Verizon Pennsylvania Inc. (the Respondent).  Essentially, the Complainant alleged that Maria R. Keller and other members of Maria R. Keller’s family had access to her private telephone service, and that her calls were still being intercepted by these individuals.  She asked that the Commission stop these individuals from illegally intercepting her service.  



On July 28, 2003, the Respondent filed a motion to dismiss the complaint on the grounds the Commission lacks jurisdiction to adjudicate claims brought to it under a statute other than the Public Utility Code, 66 Pa. C.S. §101 et seq., which statute is the Pennsylvania Wiretapping and Electronic Surveillance Control Act, 18 Pa. C.S. §5701 et seq. (the Wiretap Act), and that a court of general jurisdiction, and not the Commission, has jurisdiction over this complaint.



To date, I have not received any response from the Complainant.
DISCUSSION


Motion to question the jurisdiction of the Commission is authorized by Section 5.101 of the Commission’s regulations, 52 Pa. Code §5.101.  In part Section 5.101 provides:

   (a)  A preliminary motion is available to participants.  The preliminary motion shall state specifically the grounds relied upon, the standing of the party and shall be limited to the following:

   (1)  A motion questioning the jurisdiction of the Commission.



Jurisdiction of an administrative agency must either arise from the express words, or by strong and necessary implication, of the statute reposing the power.  The legislative grant of power to act in any particular case must be clear and explicit in its language.  An administrative agency cannot confer on itself authority not fairly or properly within the legislative grant; nor can it acquire jurisdiction by usage, by agreement or by the parties’ consent.  Federal Deposit Ins. Corp. v. Board of Finance and Revenue, 368 Pa. 463, 84 A.2d 495 (1951); Western Pennsylvania Water Co. v. Pennsylvania Public Utility Commission, 471 Pa. 347, 370 A.2d 337 (1977).



Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, mandates that a public utility is under the duty to furnish adequate and reasonable service, and that the service so furnished must be reasonably continuous and without unreasonable interruption or delay.  The term “Service,” as used in this section, includes any and all acts done, rendered, or performed by a public utility.  See 66 Pa. C.S. §102.



The term “Service,” though broadly defined, does not include an unauthorized intercept or wiretap on a customer’s telephone line and issues of wiretapping are controlled by the Wiretap Act.  In so holding, the Commonwealth Court of Pennsylvania has stated:

We disagree with McClellan’s characterization of this matter as a service problem because it is a futile attempt to force the PUC to address a matter which clearly must be adjudicated in the courts.  Section 701 of the Code does not confer jurisdiction on the PUC to adjudicate wiretap matters.

*
*
*

It is clear that McClellan must pursue his complaint against Bell in common pleas court, because the PUC has no jurisdiction over matter governed by the Act.  (Emphasis added)

McClellan v. The Pennsylvania Public Utility Commission, 634 A.2d 686 (Pa. Commonwealth Ct. 1993).


For the reasons above, I will grant the Respondent’s Motion to Dismiss for lack of jurisdiction.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction to determine whether it has jurisdiction over the parties and the subject matter of the complaint.  Kim v. Heinzenroether, 37 Pa. Commonwealth Ct. 328, 390 A.2d 874 (1978).



2.
The Commission does not have jurisdiction to adjudicate a dispute over a telephone service being illegally intercepted.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Motion to Dismiss filed by Verizon Pennsylvania Inc. in Eugenia F. Keller v. Verizon Pennsylvania Inc. at Docket No. C-20030575 is granted for lack of jurisdiction.

Date:

August 28, 2003


____________________________________








Ky Van Nguyen








Administrative Law Judge
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