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Z-01152886
             v.
PECO Energy Company
OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration, pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. §332(h), is the Initial Decision of Administrative Law Judge (ALJ) Herbert Smolen, issued on July  7, 2003, in the above captioned proceeding.

History of the Proceeding


On October 10, 2002, Maria J. Martinez (Complainant) filed a Formal Complaint against PECO Energy Company (Respondent) wherein she alleged that she does not owe all the money billed to her; that her bills are too high; and, that the budget amount is more than she can pay.  On November 7, 2002, the Respondent filed an Answer to the instant Complaint which denied the material allegations of the Complaint.  


We note that the Complaint is occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint filed by the Complainant.  By that Decision, which was issued on September 4, 2002, at Case No. 1152886, BCS directed the Complainant to pay the $116.00 monthly budget amount of her bills plus $15.00 each month to satisfy the BCS arrearage of $3,624.92 owed on this account.  


On June 20, 2003, a telephonic hearing was held before the ALJ.  The Complainant was not present at the hearing and an effort to contact her was unsuccessful. Subsequently, Counsel for the Respondent moved to dismiss the Complaint with prejudice, due to the Complainant’s failure to appear and prosecute same.  



As previously stated, ALJ Smolen issued an Initial Decision on July 3, 2003, wherein he granted the Respondent’s Motion to dismiss the Complaint with prejudice.  Thereafter, we exercised our right to review the Initial Decision pursuant to Section 332(h).  
Discussion


The ALJ made eight Findings of Fact and reached two Conclusions of Law.  The ALJ’s Findings of Fact and Conclusions of Law are incorporated herein by reference unless expressly or by necessary implication they are rejected or modified by this Opinion and Order.  The ALJ determined that by failing to appear at the hearing and prosecute the Complaint, the Complainant failed to meet her burden of proof.  The ALJ further determined that litigation cannot and should not be delayed by the Complainant’s failure to appear and prosecute her Complaint or provide a reasonable explanation for doing so.  (I.D. at 3).  The ALJ thereby, recommended that the Complaint be dismissed with prejudice.  


On September 4, 2002, the Complainant’s account balance totaled $3,624.92.  We note that the Complainant is a BCS Income Level 1 customer.
  We further note her $1,175.00 monthly income for a family of six is below the poverty level according to current BCS income level guidelines.  Although we agree with the ALJ’s recommendation, insofar that it embraces the BCS Decision that included a monthly budget payment of $116.00 plus $15.00 monthly toward the Complainant’s arrearage, we shall modify the ALJ’s recommendation because no catch-up payment was directed.  


Subsequent to the issuance of the Initial Decision in this action, the Commission adopted its Opinion and Order in Stammel v. PG Energy, Docket No. C‑20027994 (Order entered May 21, 2003).  In Stammel, we reviewed our policy set forth in Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z-00248730 (Order entered November 9, 1995).  In Claypool, we directed that the complainant in that case make a payment equal to the undisputed current monthly usage (the “consumption” portion of a payment arrangement) in order to become current consistent with the directives in our Regulations at 52 Pa. Code § 56.174(3).  



Since Claypool, that directive changed so that prior to Stammel, the “catch up” amount became both the arrearage portion of a complainant’s payment arrangement as well as the current billings, or consumption part of the bill.  However, as recognized in Claypool, and as mandated in Section 56.174(3) of our Regulations, 52 Pa. Code § 56.174(3), the arrearage portion is stayed when a complainant appeals the BCS Decision.  That stay remains unless a utility requests and the Commission determines that the stay should be lifted.  



Based on the foregoing, we will modify the Initial Decision consistent with Stammel, and direct that the “catch up” amount shall be limited to the consumption portion of the payment arrangement.  Specifically, we will require the Respondent to issue a bill to the Complainant for the missed consumption payments within fifteen days of the entry date of this Opinion and Order, and we will further require the Complainant to pay this amount within thirty days of the date of entry.  Thereafter, the Complainant shall pay the Respondent current, monthly budget bills, plus fifteen dollars per month toward the overdue arrearage.  

Conclusion


Based upon the foregoing discussion, we will modify the Initial Decision of ALJ Smolen; THEREFORE,


IT IS ORDERED:


1.
That the Initial Decision of Administrative Law Judge Herbert Smolen in the above referenced proceeding is adopted, as modified by this Opinion and Order.  


2.
That the Complaint of Maria J. Martinez against PECO Energy Company is dismissed with prejudice, for failure to prosecute.  


3.
That, within fifteen (15) days of the date of entry of this Opinion and Order, PECO Energy Company shall submit a bill to Maria J. Martinez for the missed consumption payment resulting from non-compliance with the Bureau of Consumer Services Decision issued on September 4, 2002.  


4.
That within (30) thirty days of the date of the bill directed in Ordering Paragraph No. 3 above is issued, Maria J. Martinez shall pay to PECO Energy Company the amount of the bill rendered to her in accordance with Ordering Paragraph No. 3, above.  


5.
That in addition to the payment directed in Ordering Paragraph No. 4, Maria J. Martinez shall pay PECO Energy Company the monthly budget amount plus fifteen dollars ($15.00) per month toward the overdue arrearage owed to PECO Energy Company.  


6.
That as long as Maria J. Martinez adheres to the terms of the payment arrangement stated in this Opinion and Order, PECO Energy Company is enjoined from suspending or terminating her service, except for valid safety or emergency reasons.  


7.
That if Maria J. Martinez fails to keep the payment arrangement stated in this Opinion and Order, PECO Energy Company is hereby authorized to suspend or terminate service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 21, 2003
ORDER ENTERED:  October 29, 2003
	�	Level 1 is monthly income between $0 and $2,262 for a household of six people.  
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