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C-20028946


v.

PECO Energy Company
OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration, pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), is the Initial Decision of Administrative Law Judge (ALJ) Marlene R. Chestnut, issued June 3 2003, in the above captioned proceeding.  

History of the Proceeding


On November 18, 2002, Linda Fessler (Complainant) filed a Formal Complaint (Complaint) against PECO Energy Company (Respondent) alleging that bills at her current address were too high, compared to bills received at her prior residence.  On January 6, 2003, the Respondent filed its Answer, denying the material averments of the Complaint, and noting that an investigation was being conducted into the Com​plainant’s allegation.  
The Complaint is an appeal from an October 11, 2002 Decision of the Commission’s Bureau of Consumer Services (BCS), at BCS No. 1205869, which found that bills were correct as rendered and required that the Complainant, beginning in November 2002, pay the Respondent a budget amount of $94.00 per month plus $15.00 per month toward the outstanding account balance.  
By notice dated March 11, 2003, an initial telephonic hearing was scheduled for June 4, 2003, and the case was assigned to ALJ Chestnut.  The notice advised the Parties of the date and time of the scheduled telephonic hearing and of their responsibility to advise the ALJ of any change in the telephone number at which they were to be contacted.  
The ALJ issued a Prehearing Order dated March 18, 2003.  The Prehearing Order directed the Parties to comply with various Commission procedural requirements, discussed the submission of documents prior to the hearing, and warned both Parties of potentially serious consequences if they failed to obtain a continuance and failed to participate in the telephonic hearing.  The Prehearing Order also reminded the Parties of the date and time of the scheduled telephonic hearing and of their responsibility to advise of any change in the telephone number at which they were to be contacted.  
By cover letter dated May 22, 2003, the Respondent submitted two pre​marked exhibits (PECO Exhibits 1 and 2) for use at the scheduled hearing.  The telephonic hearing convened as scheduled at 10 00 a.m. on June 4, 2003.  The counsel for the Respondent was contacted. An attempt to contact the Complainant at the home (and only) telephone number listed on the Complaint form was unsuccessful.  The ALJ received a message that the number was out of service.  Ms. Sankar, counsel for the Respondent, informed the ALJ that on several occasions PECO had tried to contact the Complainant at the telephone number listed in the Complaint, and had received the same message.  
A customer who files a Complaint before the Commission has an affirmative duty to make herself available to participate in hearings on the Complaint.  The ALJ deemed Ms. Fessler’s failure to provide a working phone number where she could be reached at the date and time of the scheduled hearing as evidence that she did not wish to participate in the hearing.  The Respondent’s counsel moved that the Complaint be dismissed with prejudice for lack of prosecution pursuant to 52 Pa. Code § 5.245, and in accordance with Commission policy.  The ALJ granted the Motion.  
As previously noted, the ALJ issued an Initial Decision which dismissed the Complaint, with prejudice. pursuant to 66 Pa. C.S. § 332(h).  Neither the Complainant nor the Respondent filed Exceptions to the Initial Decision.  Thereafter, we exercised our right to review this matter.  
Discussion
The ALJ made eleven Findings of Fact and reached eight Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and adopted without comment unless either expressly or by necessary implication they are rejected or modified by this Opinion and Order.  
The effect of the ALJ’s recommendation that the Complaint be dismissed with prejudice is that the BCS Decision becomes the operative decision of the Commission in this proceeding.  The BCS Decision required that the Complainant pay budget bills of $94.00 plus $15.00 toward the arrearage.  However, the ALJ did not direct a catch-up amount.  
Subsequent to the issuance of the Initial Decision in this action, the Commission adopted its Opinion and Order in Stammel v. PG Energy, Docket No. C‑20027994 (Order entered May 21, 2003).  In Stammel, we reviewed our policy set forth in Claypool v. T. W. Phillips Gas & Oil Company, Docket No. Z-00248730 (Order entered November 9, 1995).  In Claypool, we directed that the complainant in that case make a payment equal to the undisputed current monthly usage (the “consumption” portion of a payment arrangement) in order to become current consistent with the directives in our Regulations at 52 Pa. Code § 56.174(3).  
Since Claypool, that directive changed so that prior to Stammel, the “catch up” amount became both the arrearage portion of a complainant’s payment arrangement as well as the current billings, or consumption part of the bill.  However, as recognized in Claypool, and as mandated in Section 56.174(3) of our Regulations, 52 Pa. Code § 56.174(3), the arrearage portion is stayed when a complainant appeals the BCS Decision.  That stay remains unless a utility requests and the Commission determines that the stay should be lifted.  (Id.).  
Based on the foregoing, we will modify the Initial Decision consistent with Stammel, and direct that the BCS “catch up” payment be made.  The “catch up” amount shall be limited to the consumption portion of the payment arrangement.  Within fifteen days of the date of entry of this Opinion and Order, the Respondent shall render a bill to the Complainant for the missed consumption payments resulting from her non​compliance with the BCS Decision issued on October 11, 2002.  The Complainant shall pay to the Respondent the amount of the “catch up” bill within thirty days after the bill is issued.  Thereafter, the Complainant shall pay each month the monthly budget amount, plus $15.00 toward the arrearage; THEREFORE,



IT IS ORDERED:


1.
That the Initial Decision of Administrative Law Judge Marlene R. Chestnut is adopted, as modified by this Opinion and Order.  


2.
That the Complaint of Linda Fessler v. PECO Energy Company is dismissed with prejudice.  


3.
That, within fifteen (15) days of the date of entry of this Opinion and Order, PECO Energy Company shall issue a bill to Linda Fessler which represents the missed consumption payment resulting from non-compliance with the BCS Decision.  


4.
That, within thirty (30) days of issuance of the bill directed in Ordering Paragraph No. 3, Linda Fessler shall pay to PECO Energy Company the amount of the bill rendered to her.  


5.
That, thereafter, Linda Fessler shall pay to PECO Energy Company current, monthly budget bills, plus fifteen dollars ($15.00) per month toward the overdue arrearage owed to PECO Energy Company.  


6.
That as long as Linda Fessler adheres to the payment arrangement stated in this Opinion and Order, PECO Energy Company is enjoined from suspending or terminating her gas service, except for valid safety or emergency reasons.  


7.
That if Linda Fessler fails to keep the payment arrangement stated in this Opinion and Order, PECO Energy Company is authorized to suspend or terminate service in accordance with Chapter 56 of the Commission’s regulations.  
BY THE COMMISSION,
James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED:  August 21, 2003

ORDER ENTERED:  April 5, 2004
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