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INITIAL DECISION

Before

Amanda N. Rumsey

Special Agent

HISTORY OF THE PROCEEDINGS

On March 3, 2003, Charmina Johnson (Ms. Johnson) filed a Formal Complaint against PECO Energy Company (PECO) alleging an inability to pay her electric bills and requesting a payment arrangement.  On April 11, 2003, PECO filed an Answer denying the material allegations of the Complaint.

A Telephone Hearing Notice was mailed to the parties on May 23, 2003 and notified them that an Initial Telephone Hearing was scheduled for August 28, 2003.  This case was assigned to me pursuant to 52 Pa. Code §56.174. 

I issued a Prehearing Order on June 3, 2003 advising the parties of applicable procedures regarding advanced submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery and informal information exchange, complainant’s burden of proof and the Commission policy encouraging settlements.  The Prehearing Order stated the date and time of the scheduled hearing, and advised the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  Finally, the Prehearing Order reminded the parties of their responsibility to notify me of any change in the telephone number where they could be contacted for the hearing.
In accordance with the provisions of the Prehearing Order, by cover letter dated August 18, 2003, PECO submitted three copies of three (3) proposed exhibits for possible use at the Initial Telephone Hearing.  

On August 28, 2003, I contacted Priya Sankar, PECO's attorney and then attempted to contact Ms. Johnson.  I called the home and only telephone number listed on her Complaint and received a telephone company recording indicating that the phone had been disconnected.  I relayed this information to Ms. Sankar and she provided me with a different telephone number PECO had on file for Ms. Johnson.  When I called that number, the phone was answered by a person who stated that no one named Charmina Johnson resided there.  The hearing was held, as scheduled, in Ms. Johnson's absence.  Ms. Sankar informed me that Ms. Johnson had filed for Bankruptcy on June 10, 2003.  Ms. Sankar stated that the Petition for Chapter 13 Bankruptcy was filed in United States Bankruptcy Court, Eastern District of Pennsylvania at Case No. 0318883.  
A tape recording of the hearing was made and the record closed on August 28, 2003.

FINDINGS OF FACT

1.
Ms. Johnson receives electric service from PECO at 6127 Morton Street, Philadelphia, Pennsylvania.

2.
On March 3, 2003, Ms. Johnson filed a formal Complaint against PECO alleging a financial inability to pay her electric bill. 

3.
By Telephone Hearing Notice (dated May 23, 2003) and Prehearing Order (dated June 3, 2003), Ms. Johnson was advised that an Initial Telephone Hearing on her Complaint was scheduled for Thursday, August 28, 2003.

4.
Both of these documents were mailed to Ms. Johnson at the address listed on her Complaint and neither was returned to the Commission by the United States Postal Service as undeliverable.  

5.
Ms. Johnson did not appear for the Hearing.

6.
Ms. Johnson did not settle nor withdraw her Complaint prior to the scheduled hearing date or obtain a continuance.

7.
On June 10, 2003, Ms. Johnson, through her attorney Michael D. Sayles, Esquire, filed for Chapter 13 Bankruptcy in the United States Bankruptcy Court for the Eastern District of Pennsylvania.  The Bankruptcy Petition was filed at Case No. 0318883.
DISCUSSION
In all proceedings, the Commission must act within and cannot exceed its jurisdiction and neither silence nor agreement of the parties will confer jurisdiction where it would not otherwise exist.  City of Pittsburgh v. PA Public Utility Commission, 43 A.2d 348 (1945); Colton Hughes v. PA State Police, 619 A. 2d 390 (1992), Alloc. Denied 637 A.2d 293(1993).  The Commission has jurisdiction over those matters where it is alleged that a public utility is in violation of the Public Utility Code, Commission regulation or Commission Order.  See 66 Pa. C.S. §701.  

When a petition in is filed bankruptcy with the appropriate court, an automatic stay becomes effective which prevents the ". . . commencement or continuation of a[n] . . . administrative . . . action or proceeding against the debtor that was or could have been commenced before the commencement of the case under this title."  11 U.S.C. §362(a).  

The instant Complaint deals with the Complainant's alleged inability to pay her pre-petition debt for services rendered by PECO.  The filing of a Petition with the Bankruptcy Court for the Eastern District of Pennsylvania deprives the Commission of jurisdiction over this Complaint as all pre-petition debts become part of the bankruptcy estate and are set aside for appropriate administration by the appointed Trustee in Bankruptcy through a Chapter 13 repayment plan.  

The Commission's jurisdiction over this Complaint is preempted by that of the Bankruptcy Court for the Eastern District of Pennsylvania and this case must be dismissed.
Alternatively, this Complaint could be dismissed based upon the Complainant's failure to appear and present evidence.  However, that issue becomes irrelevant once the Commission no longer has jurisdiction over a matter and further discussion is unnecessary.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties but not the subject matter of the Complaint.

ORDER

THEREFORE,

IT IS ORDERED:

1.
The Complaint filed by Charmina Johnson against PECO Energy Company at Docket No. C-20039663 is dismissed.
2.
Michael D. Sayles, Esquire, 427 West Cheltenham Avenue, Elkins Park, PA 19027-3201 shall be added to the service list.

Date: September 9, 2003




__________________________









Amanda N. Rumsey









Special Agent
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