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                     v.
PECO Energy Company
OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration are the Initial Decision (I.D.) of Administrative Law Judge Ky Van Nguyen, issued in this proceeding on June 4, 2003, and the Exceptions filed with respect thereto.  The Exceptions were filed by PECO Energy Company (PECO) on June 24, 2003.  No Reply Exceptions have been filed.  

History of the Proceeding


On November 4, 2002, Karen Quarles (Complainant) filed a Complaint with the Commission against PECO in which the Complainant alleged a financial inability to pay her electric bills.  On December 2, 2002, PECO filed an Answer which denied the material allegations of the Complaint. 


We note that the instant Complaint is an appeal of a Decision of the Commission’s Bureau of Consumer Services (BCS), issued October 7, 2002, at Case No. 1097394.  By way of that Decision, the BCS established a payment arrangement requiring the Complainant to pay PECO a lump sum of $1,050.43 by October 30, 2002, and then monthly budget payments of $91 beginning in November of 2002.
  


A telephonic hearing on the Complaint was scheduled for April 22, 2003.  Notice of the hearing was sent to the Parties on January 29, 2003, and the telephonic hearing was initiated as scheduled.  PECO was represented by counsel and the Com​plainant proceeded unrepresented.  PECO submitted two exhibits into the record.  


On June 4, 2003, the ALJ’s Initial Decision was issued, in which he sustained the Complaint, in part, and also directed that the Complainant pay a monthly budget  amount of $91 toward her current charges, as directed by the BCS Decision.  (I.D. at 5).  The ALJ did not order the Complainant to make any payments toward her arrearage.  On June 24, 2003, PECO timely filed an Exception.  
Discussion


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. 
Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Commw. Ct. 1993); See also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Commw. Ct. 1984).  


ALJ Nguyen made eleven Findings of Fact and reached one Con​clusion of Law.  The Findings of Fact and Conclusions of Law are adopted herein by reference without comment, unless rejected either expressly or by necessary implication by this Opinion and Order.  
We note that the Complainant’s monthly expenses are as follows:



Rent:



$650




Food:



$150




Water:



She does not pay for water.




Gas:



$87




Cable television:

$83




Telephone:


$42




Transportation:

$16 (children’s twice monthly visits to a 







         clinic) 

Thus, the Complainant’s total monthly expenses are about $1,028.  (I.D. at 2).


Each month, the Complainant receives $1,014 in cash for her two children’s Social Security benefits and $54 in food stamps, for a total of $1,068.  (I.D. at 2).  The Complainant is able to work, but could not find a job.  (I.D. at 2).  According to the BCS income level guidelines, the Complainant is a Level 1 customer.
  


As of the hearing date, the Complainant owed PECO $2,010.07.  (I.D. at 2).  PECO has had several payment arrangements with the Complainant, but the Complainant 
could not keep those arrangements.  (I.D. at 3).  Between November 7, 2001 and January 4, 2002, the Complainant did not make any payments.  The terms of the BCS Decision herein, issued on October 7, 2002, required the Complainant to pay a lump sum of $1,050.42 by October 30, 2002, and to pay a special budget bill of $91 beginning in November of 2002.  From December 2002, to the date of the hearing on April 22, 2003, was a period of approximately five months.  In that period, the Complainant was to have paid $1,505.
  She actually paid $67 derived from a LIHEAP grant, and thus owed PECO $1,438.  (I.D. at 3).  


The ALJ found that the Complainant did not comply with the BCS-recommended payment plan under appeal.  The ALJ cited the Commission's ruling in Claypool v. T. W. Phillips Gas & Oil Company, Docket No. Z‑00248730 (Order entered December 22, 1995), (Claypool) for the proposition that a complainant who is appealing a determination of the BCS is responsible for all missed payments between the time of the BCS determination and the time of the hearing on the Complaint.  The missed payments are determined by the amount ordered by BCS, multiplied by the number of months the complainant did not comply with the BCS determination.  (I.D. at 4).  


The ALJ went on to state that, according to the Commission’s practice, if a BCS determination was issued within the past 12 months, a Level 1 customer is required to pay the amount of missed payments, not to exceed $600.  Here, noted the ALJ, the amount of missed payments is $1,438.  The ALJ also noted that virtually all of the Complainant’s household income derives from her two children’s Social Security benefits, which fall below the 2002 Federal Poverty Guidelines.  (I.D. at 4).  Accordingly, the ALJ would not direct the Complainant to pay the lump sum of $600, but he would 
direct her to pay the monthly budget amount of $91, as determined by the BCS.  (I.D. at 4).  


In its Exception, PECO cites the case of Agentis v. UGI Utilities, Inc., Docket No. C‑010935074, (Order entered October 20, 1994), for the proposition that it is the Commission’s policy to set reasonable, yet realistic, payment plans based on the customer’s income and expenses.  PECO argues that the ALJ’s decision to not direct a catch up payment or any payment toward the Complainant’s balance is unreasonable.  PECO contends that the effect of the Initial Decision is to have PECO charge off the Com​plainant’s balance.  PECO points out that the Complainant has not made any good faith payments since January 4, 2002.  PECO contends that the BCS’ Decision should be affirmed, and that the Complainant should be directed to pay the BCS’ recommended lump sum payment of $1,050.43, and then pay a monthly amount of $40.00 toward her accrued arrears.
  (Exc. at 2).  


Subsequent to the issuance of the Initial Decision in this matter, the Commission adopted its Opinion and Order in Stammel v. PG Energy, Docket No. C‑20027994 (Order entered May 21, 2003), (Stammel).  In Stammel, we reviewed our policy set forth in Claypool.  In Claypool, we directed that the complainant in that case make a payment equal to the undisputed current monthly usage (the “consumption” portion of a payment arrangement) in order to become current consistent with the directives in our regulations at 52 Pa. Code § 56.174(3).  


Since Claypool, that directive changed so that prior to Stammel, the “catch up” amount became both the arrearage portion of a complainant’s payment arrangement as well as the current billings, or consumption part of the bill.  However, as recognized in Claypool, and as mandated in Section 56.174(3) of our regulations, 52 Pa. Code § 56.174(3), the arrearage portion is stayed when a complainant appeals a BCS Decision.  That stay remains unless a utility requests and the Commission determines that the stay should be lifted.  


Based on the foregoing, we will modify the Initial Decision consistent with Stammel, and direct that the “catch up” amount shall be limited to the consumption portion of the payment arrangement.  We note in this regard that a Letter from the Complainant’s step daughter, dated May 21, 2003, indicated that the Complainant is now in better shape financially, since she is back at work part time.
  Accordingly, PECO’s Exception shall be granted to that extent, since there will be a “catch up” amount ordered, which is the consumption portion of the payment arrangement.  


In this proceeding, the amount due to avoid termination will be the consumption payments since the BCS Decision plus the BCS’ lump sum amount.  Consistent with our action in Stammel, we will direct that, within fifteen days of the date of entry of this Opinion and Order, PECO shall submit a bill to the Complainant for the missed consumption payments resulting from non-compliance with the BCS’ Decision plus the BCS’ lump sum of $1050.42.  The Complainant shall have ninety days from the date of service to pay that bill.  
Conclusion


For the foregoing reasons, we will grant PECO’s Exceptions and we will adopt the Initial Decision of ALJ Nguyen, as modified by this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Exception filed by PECO Energy Company to the Initial Decision of Administrative Law Judge Ky Van Nguyen is granted to the extent outlined in this Opinion and Order.  


2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is adopted as modified by this Opinion and Order.  


3.
That the Complaint of Karen Quarles v. PECO Energy Company at is sustained, in part.  


4.
That within fifteen (15) days of the date of entry of this Opinion and Order, PECO Energy Company shall submit a bill to Karen Quarles for the payment of all missed consumption payments resulting from non-compliance with the BCS’ Decision plus the BCS’ lump sum payment.  


5.
That within ninety (90) days after the date the bill directed in Ordering Paragraph No. 4, above, is issued, Karen Quarles shall pay to PECO Energy Company the amount of the bill rendered to her in accordance with Ordering Paragraph No. 4, above.  
6.
That, thereafter, Karen Quarles shall pay to PECO Energy Company current monthly budget bills, as they become due.  


7.
That, as long as Karen Quarles adheres to the payment schedule stated in this Opinion and Order, PECO Energy Company is enjoined from assessing a late pay​ment charge, as well as from suspending or terminating their electric service, except for valid safety or emergency reasons.  

8.
That, if Karen Quarles fails to keep the payment schedule stated in this Opinion and Order, PECO Energy Company is authorized to suspend or terminate service in accordance with Chapter 56 of the Commission’s regulations. 

9.
That if Karen Quarles fails to comply with this payment plan, PECO Energy Company may terminate electric service to her upon compliance with the applicable notice provisions of the Public Utility Code, 66 Pa. C.S. §§ 101, et seq., and the Commission's regulations, 52 Pa. Code §§ 56.1, et seq.  Such termination of service shall not be precluded by 52 Pa. Code § 56.92 solely because she has filed either an informal or formal complaint with this Commission which raises the same matters presented in this complaint or addresses the terms of the payment arrangement specified herein.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 4, 2003

ORDER ENTERED:  December 4, 2003
	�	The Complainant herein is enrolled in PECO’s CAP program. 


	�	Level 1 is a monthly income between $0 and $1,399 for a household of three people.  The Complainant herein lives with her two children. 


	�	5 x $91= $455 + $1,050 = $1,505. 


	�	The Complainant’s balance was $1,254 when the BCS Decision was rendered.  Since that time, the Complainant’s balance has grown to $2,263.19.  (Exc. at 2). 


	�	The Letter indicated that the Complainant is working 25 hours a week at the rate of $8.60 per hour. 





PAGE  
8
424990v1

