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HISTORY OF THE PROCEEDINGS


On December 23, 2002, Sharon Coia (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged that the Respondent had overbilled her in August, September and October 2002 and that she wanted her bills to be adjusted.  


On January 22, 2003, the Respondent filed an answer to the complaint denying the charges.  It stated that it conducted a high bill field investigation and a meter test at the Complainant’s house and found that her meters were functioning within the Commission’s regulations.


On July 8, 2003, a hearing on the complaint was held.  The Complainant proceeded unrepresented; the Respondent was represented by Priya Sankar, Esquire.

FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent’s and she takes service at 1824 West Shunk Street, Philadelphia, PA.  The residence has two meters:  one is for major household components; the other is an off-peak meter for hot water heater (N.T. 4, 26).



2.
The Complainant moved into this address 7 years ago and has lived there with her adult daughter.  Her house is a nine-foot ceiling two-story home which consists of six rooms, an attic that is converted into a closet and a bathroom, and a furnished basement.  The house is insulated (N.T. 7-9, 14, 20, 28).


3.
The Complainant’s electric appliances consist of a refrigerator, a stove, an exhaust fan, a trash compactor, two TV sets, a washer, a dryer, a dishwasher, two heat pumps which are equivalent to a central air conditioning unit, and lights in the house and in the backyard (N.T. 6-8, 20, 21, 28, 29; PECO Exhibit 2). 


4.
On October 8 and 18, 2002, a Respondent high bill consultant came to the Complainant’s home to do a survey of her appliances and check the meters for accuracy.  He found that the Complainant had the potential to use the billed kilowatt hours and that the meters were within the Commission’s guidelines (N.T. 19-25; PECO Exhibit 2).


5.
As of the date of this hearing, the Complainant owed the Respondent $1,747 (N.T. 32; PECO Exhibit 1). 


6.
On August 23, 2002, the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS).  The BCS found that the bills were correctly rendered, the meters accurately tested, and there was no evidence of foreign loads.  It verbally closed the case on December 12, 2002 (N.T. 33; PECO Exhibit 6). 


7.
In 2002, there were 10 days of heat emergency where the heat index was 100 or more:  June 26 and 27; July 2, 29 and 30; August 1, 4, 13, 14 and 15 (N.T. 36, 37; PECO Exhibit 5). 
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that (1) the disputed bills are abnormally high when compared to prior usage patterns, and that (2) the pattern of usage has not changed.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  If the utility fails to rebut this evidence, the Complainant would prevail.


Also the Commission has stated that although the meter test results are important, but standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the Complainant is unable to marshal direct proof that his meter has malfunctioned, he can prove his case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).


The Complainant testified that her bills (three bills) were high in the range of $700 and $800 a month even though her pattern of usage has not changed.  She lives at her home with her daughter; but she was working out of her home 200 hours a month.  Specifically, her job requires her to be on the road from September 1 to October 1.  Her daughter also was out of the home, working from 7:00 a.m. to 7:00 p.m.  She contends that her actual use of electricity ought to be low because of the manner in which she uses it.  She always sets the thermostat at 73° or 74° in the summer and 67° or 68° in the winter.  She only uses her chandelier at the Christmas time, never uses the dishwasher and the trash compactor, and does not use the air conditioner when she is not home (N.T. 5-8, 10, 12-14, 16, 20, 28, 29).  


According to PECO monthly electric bills, from June 5 to July 5, 2002 (the July 2002 bill), from July 5 to August 5, 2002 (the August 2002 bill), and August 5 to September 4, 2002 (the September 2002 bill), the Complainant was billed $706.99, $793.51 and $771.35 respectively (PECO Exhibit 1).  For these periods, the Complainant’s bills were high.  The Respondent explained that its high bill consultant noted that the air conditioner was used when she said the air conditioner was shut off, that the use of heat pumps, if the thermostat is set at 72°, could easily consume 4 or 5 thousand kilowatt hours a month, and that the period in which the Complainant received her high bills coincided with the 10 days of heat emergency where the heat index was 100 or more.  The Respondent consultant also added that while the Complainant said she worked away from home, her daughter was still at home using the air conditioner, and that he assigned only 2,000 kilowatt hours when the thermostat was set at 72°.  The Complainant did not offer any testimony to contradict this. 


From the testimony above, I conclude that her pattern of usage has changed and that, therefore, she did not meet the second prong of the test.



It should be noted that in a billing dispute both the actual and the potential use of energy play an important role.  And when the actual use is within the potential use, the amounts registered on a properly functioning meter reflect the consumption in the home.  Thompson v. Pennsylvania Electric Company, No. F-8703782 (Pa. PUC March 3, 1988).



There are no indications that the Complainant’s actual use is not within its potential use or that its meter does not properly function.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.


2.
The Complainant has failed to carry out her burden of proof.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Sharon Coia against PECO Energy Company at Docket No. C-20029123 is dismissed for her failure to carry out her burden of proof.
Date:
 
September 4, 2003


____________________________________








Ky Van Nguyen







Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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