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HISTORY OF THE PROCEEDING


On March 1, 2002, Shirley Heintzelman (Heintzelman, Complainant or Customer) filed this complaint against PPL Electric Utilities Corporation (PPL, Company or Utility).  Heintzelman does not use the PUC’s complaint form, but rather attaches to it a three-page typed letter with three attachments.  Heintzelman’s numerous averments, allegations and questions revolve around the replacement of a pole on her property and the use of guy wires, the safety of the facilities as reconfigured, including the proximity to two garages, and whether or not PPL could serve her house and others from the front rather than from the back as she is now served.


Heintzelman did not ask for any specific relief.



On March 28, 2002, PPL filed its Conditional Answer and Preliminary Motion.  In its Conditional Answer, it avers that many of Heintzelman’s statements and averments do not represent allegations to which an Answer is required.  Nonetheless, PPL does present explanations and Answers to these parts of the complaint.  PPL admits and denies other portions of the complaint.  PPL also filed a single Motion based on 52 Pa. Code 5.101(a)(1), (3) and (4), which sub-sections respectively authorize (1) a motion questioning the jurisdiction of the Commission; (2) a motion to dismiss a pleading that is insufficient as to substance; and, (3) a motion for a more specific pleading (Motion).  Except a motion for a more specific pleading, the regulations require that an Answer be filed along with a motion within the time period required.  52 Pa. Code §5.101(b).



Heintzelman did not file an Answer to any of the sections of the Motion.  An Answer to a Preliminary Motion may be filed within 10 days of the date of service.  52 Pa. Code §5.101(d).  According to the Certificate of Service, the Answer and Motion were served by first class mail on March 28, 2002.  It does not appear that PPL filed a Notice to Plead with its Motions, which are included as the last two pages of the Answer to the complaint (pp. 14 & 15) just before the certificate of service.



On April 11, 2002, an Interim Order Setting Settlement Conference To Be Held May 10, 2002 was served.


On April 25, 2002, the Complainant filed a copy of a letter sent to Respondent’s attorney Fries regarding a possible site meeting after May 7, 2002.



On May 16, 2002, the Office of Administrative Law Judge (OALJ) submitted a report that it had received as required by the Interim Order.



On June 25, 2002, OALJ issued a hearing notice scheduling an Initial In-Person Hearing to be held on this case on Thursday, August 15, 2002 at 10:00 a.m.  The case had been assigned to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.



After reviewing the pleadings, the ALJ requested that the proceedings include a Prehearing Conference before the Hearing which would follow it.  The parties received a Notice accordingly.  The purpose of the Prehearing Conference session was to discuss and attempt to define the issues, and to eliminate any issues that may be properly subject to a Motion to Dismiss.  However, according to the transcript, the proceedings did not actually begin with an Initial Prehearing Conference.


On July 31, 2002, the ALJ served a Prehearing Order establishing basic procedures to be followed in this case. 



The hearing was convened as scheduled.  Heintzelman appeared and represented herself.  She testified and introduced or attempted to introduce numerous exhibits.  She did not call any other witnesses.  She did mark and have admitted A-1, A-2, and A-3; D-1 to D-11; E-1 to E-13; F-1, F-2; G-1; H-1 to H-12.  Her B and C series of exhibits were not admitted.  PPL Utilities appeared and was represented by William J. Fries, Esq., who called three witnesses: James Andrew, Paul Levash and Kenneth Hartman, and submitted 15 exhibits.  A transcript of 275 pages was created.  I will refer to Heintzelman’s exhibits by capital letter and number, A-1, H-3, etc.; I will refer to PPL’s exhibits by its initials and the number, PPL 6, PPL 10, etc.


On December 6, 2002, the ALJ served a Post Hearing Order establishing a briefing schedule by which Main Briefs were due January 23, 2003 and Reply Briefs were due February 7, 2003.  PPL filed a Main Brief, Heintzelman filed a Letter-Brief, and PPL filed a Reply Brief.  I will refer to PPL’s Briefs as PPLMB and PPLRB, and Heintzelman’s Brief as her Letter-Brief, or HLB.


By letter dated March 6, 2003, but received on March 10, 2003 by the Secretary of the Commission, and on April 21, 2003 by the ALJ, PPL filed its Pole Report which it marked as PPL Post Hearing Exhibit 1.  The report is dated December 12, 2002, and the inside address indicates that it was sent to the ALJ on that date.



On March 3, 2003, the ALJ served an Order extending the record close date due to her spine surgery and several months’ absence from work.
FINDINGS OF FACT



1.
The Complainant is Shirley Heintzelman who resides at 27 N. 5th Street, Emmaus, PA 18049, where she receives residential electric service from PPL.  


2.
The residence is a two-story attached dwelling facing onto North 5th Street and receiving electric service from PPL from the rear with facilities running along an alley street named Warren Street.  It is attached to 25 N. 5th Street.  Heintzelman D-1 to D-6, D-9, D-10; PPL Photographs 5-11, PPL Schematics 12, 13.


3.
The Respondent is PPL Utilities which is a corporation that provides electric service for compensation within the Commonwealth of Pennsylvania.



4.
James Andrew is employed by PPL as the right-of-way agent for the Lehigh area.  He has held that position for approximately five (5) years.  Tr. 115.


5.
Paul Levash is a system right-of-way agent for PPL.  He supervises the acquisitions of right-of-way in two regions of PPL, one of which includes Emmaus.  He supervises James Andrew, and heard his testimony at the hearing.  Tr. 162-163.


6.
Kenneth Hartman is employed by PPL as the design supervisor for engineering.  He supervises the design engineering group that provides the engineering designs for projects in the Lehigh area.  He has had thirty-six (36) years of experience in the design of distribution systems.  He has a Batchelor of Science degree in Electrical Engineering in the power option from Penn State University.  He has been a Professional Engineer since about 1970 and is currently a Licensed Professional Engineer in Electrical Engineering.  Tr. 188-189.  Hartman was qualified as an expert witness for this hearing without objection from Heintzelman.  Tr. 191.


7.
Saint Matthews E. C. Church is located at 35 N. 5th Street, Emmaus, PA 18049.  It also faces onto North 5th Street, and is at the other end of the block from Heintzelman’s residence.  See PPL 12, 13.  


8.
St. Matthew’s Church was granted a variance to build an elevator shaft close to the alley known as Warren Street.  Tr. 104-106; Heintzelman D-6; PPL 12, 13.



9.
PPL received a request from St. Matthew’s Church, a PPL customer, to relocate existing facilities that included a transformer that came from Ridge Street south on the alley (St. Matthew’s facility), to a new location on the church’s property, but closer to the property line, because the existing facility would interfere with the proposed elevator shaft.  Tr. 195-196.



10.
The St. Matthew’s facility served St. Matthew’s Church and five homes.  Tr. 204-205.



11.
PPL made out a Relocation of Facilities form, dated 10/31/2001, which included the reason for relocation as “The church is adding an addition and they will be installing an elevator that will be attached to the addition (stands alone).  Please contact Blair Wagner, head trustee, at 215-703-0130 (between 9a-5p).  Requesting this in 2-3 weeks.”  This form is made out and kept in PPL’s ordinary course of doing business.  PPL 15.


12.
When a customer requests a relocation of a PPL facility for which there is a sufficient right-of-way, PPL, pursuant to its policy, requires the customer to pay for the relocation.  Tr. 217.



13.
When PPL receives a request for a relocation of a PPL facility, it makes a field review to determine the most cost effective way to satisfy the request and maintain service in the area, and it submits the cost estimate and invoice cost for the request to the customer.  Tr. 196; PPL 14.



14.
Because a customer is obligated to pay for a relocation requested by the customer, PPL, when it receives such a request, believes it has an obligation to provide relocation services in a manner that is most cost efficient for the customer.  Tr. 217.



15.
When PPL receives a relocation request, it identifies the customer requesting the relocation and the reason, and the assigned designer determines the most cost effective design for meeting the request.  Tr. 218; PPL 15.



16.
In order to relocate the St. Matthew’s facility, PPL considered using the existing lines on 5th Street and Ridge Street for a total cost of $23,926.  Tr. 219-221.  This option was costly because there are no existing poles on the Church property’s side of 5th Street and would require a lot of rewiring work for both St. Matthew’s Church and the residential customers on that side of that block of N. 5th Street.  The estimated cost includes those customers’ wiring costs.  Tr. 219-221.



17.
PPL also considered installing a pole on 5th Street and building a pole line between the Heintzelman’s property and the Church’s property, for a total estimated cost of $9,000.  Tr. 221-222.



18.
Based on PPL’s field review, it determined that the most cost effective way to satisfy the request and maintain service was to run a new electric line, namely, a single phase primary line and a neutral line, from one pole to the facility on Complainant’s property, and to have the wires overhang the garage on complaint’s property (original relocation plan).  Tr. 116-117, 120, 194-195; PPL 12.  The original relocation plan was designed without alley arms.  Tr. 192-195, 222-223.  This option involved a total cost of $5,062.  Tr. 219.



19.
PPL relocated its electric pole with the transformer that served St. Matthew’s Church from its prior location, pole no. 0487, to its new location, pole no. 0585.  Tr. 203-204; PPL 12, 13.



20.
In January of 2002, PPL, pursuant to the redesigned relocation plan, removed the existing 30-foot pole for the pole-to-pole guy wire that was part of the pre-existing facility on Complainant’s property and replaced it with a new 45-foot pole with an alley arm.  Tr. 100.  The purpose of the alley arm was to create a design so that wires do not cross over Complainant’s property.  Tr. 201-202.  The replacement pole was installed in the same location as the old pole.  Tr. 119, 201-202, 135.  The new 45-foot pole installed on the subject property pursuant to the redesigned relocation plan is a Class 5 Pole.  Tr. 208-209; PPL 14.



21.
The primary difference between the old pole in the pre-existing facility at the rear of 27 N. 5th Street, and the new pole for the new facilities is the height and a slightly bigger circumference.  Tr. 137, 229-230.



22.
St. Matthew’s Church was billed and paid $5,062 for the relocation of the facilities on January 3, 2002.  Tr. 217, 219; PPL 15.



23.
At the end of November 2001, James Andrew got a request from PPL’s Engineering Department to seek right-of-way, and called and left a message for Shirley Heintzelman.  He never met personally with Heintzelman, but he did have three in-person conversations with her, as opposed to exchanges of voice mail messages.  He told her that PPL was relocating some lines for the Church, and described its proposal to run some lines at the back of her property.  He related her response as, no, you will not.  In the second conversation they discussed the right-of-way agreement, of which he had provided her a copy, which he had obtained from the corporate file room.  The third conversation was to tell her that since they had reached an impasse, the job was redesigned, they would replace the existing pole with a 45-foot pole with an alley arm, and PPL’s wires would not overhang her property.  Tr. 119


24.
Heintzelman opposed the relocation of facilities as far as it affected the facilities serving her, and refused to grant any waiver as far as those facilities were concerned.  Since Heintzelman was so opposed to PPL’s proposal, Andrew never actually asked her to enter a new right-of way agreement.  Tr. 120


25.
Complainant refused to consider having any additional facilities on her property, stated that she did not want any wires overhanging the garage on her property and that she wanted PPL to remove the pole and guy wire from her property.  Tr. 119, 134-137.



26.
Complainant suggested running electric service to her property from the front of her property, but PPL did not want to proceed with such a proposal because there are no electric poles on the Complainant’s side of North 5th Street.  Tr. 145-146; PPL 10.



27.
After Complainant refused to consider having any wires overhanging her property, PPL did not offer her a proposed right-of-way agreement.  Instead, PPL re-engineered the original relocation plan to use a taller pole and an alley arm so that the wires would not overhang Complainant’s property (redesigned relocation plan).  Tr. 119, 134-135; PPL 13.



28.
The redesigned relocation plan required PPL to replace the existing 30-foot pole of the facilities at the rear of 27 N. 5th Street with a 45-foot pole, remove the pole-to-pole guy wire, replace it with a live conductor, and put an alley arm on the replacement pole to carry that conductor.  Tr. 119; PPL 13.  Wires attached to the alley arm are attached to the new pole so that the primary and neutral lines do not pass over the garage on Complainant’s property.  However, they do cross over a garage on the adjacent 25 North 5th Street property.  Tr. 139-142; PPL 6, 7, 13.



29.
The original pole for the pole-to-pole guy wire that comprised the originally installed facility on the property was 30 feet high.  Tr. 201.



30.
Heintzelman owns 27 N. 5th Street.  She bought it from Martin and Anna E. Brensinger, on August 2, 1973.  Heintzelman A-3.  Anna Brensinger was then Heintzelman’s tenant for many years.  Before they sold the building and lot to Heintzelman, in 1972, the Brensingers granted PPL certain rights regarding the use of a portion of their property for its facilities.  A-1, A-2, PPL 1, PPL 4.


31.
On January 31, 1972, for the consideration of one dollar, Leonard K. and Nancy L. Hilbert of 25 N. 5th Street, Emmaus, PA entered into a right-of-way agreement with PPL which allowed it to maintain one (1) pole to pole guy at the rear of their property at 25 N. 5th Street.  Their names are printed above and below their signatures respectively.  PPL 2.  


32.
On February 1, 1972, for the consideration of one dollar, Martin R. and Anna E. Brensinger of 27 N. 5th Street entered into a right-of-way agreement with PPL that allowed it to construct and operate one (1) pole to pole guy wire along the rear of their property at 27 N. 5th Street in Emmaus, PA (February 1 agreement).  Martin R. Brensinger’s name is printed above his signature.  PPL 1, A-1


33.
A pole-to-pole guy wire is a wire that goes between two poles, and its purpose is to support a pole.  Tr. 165.



34.
The facility at the rear of the property at 27 N. 5th Street has been used as a guy wire pole for 30 years.  Tr. 32-33.



35.
PPL prepared a “Sketch for rearrangement of facilities for Service to Kenneth Haas – 33 N. 5th St.” dated 1-28-72, on which Pole # 1 is shown at the fence between the Hilbert and Brensinger properties, and notations are made as to the dates and the contents of the right-of-way agreements.  PPL 3.


36.
On March 6, 1972, for consideration of one dollar, Martin R. and Anna E. Brensinger entered a right-of-way agreement with PPL that allowed it to erect and maintain one (1) pole at the rear of their property at 27 N. 5th Street, Emmaus, PA (March 6 agreement).  Martin R. Brensinger’s name is printed above his signature, and Ann E. Brensinger’s name is printed below her name.  PPL 4, A-2.


37.
The pole in question (also Pole #1) is shown as being located exactly on the property line between 25 N. 5th Street and 27 N. 5th Street, Pole No. 8208.  PPL 12, PPL 13.


38.
The houses numbered 25, 27, 31, 33 and the Church (35) N. 5th Street are all on the same side of the same block, and are the only structures on that side of that block of N. 5th Street between Green Street and Ridge Street.  Id.



39.
It is PPL’s policy when a pole is on a property line to get a right-of-way agreement from both property owners.  


40.
PPL did not record any of the right-of-way agreements that it entered with the Hilberts or the Brensingers, although it did keep the originals in its files at corporate headquarters.  PPL does not record such agreements relating to overhead facilities, but instead relies on visual notice of its constructed facilities.  It does record agreements that relate to its underground facilities.  Tr. 175-177.


41.
A title search was performed on the records of the Recorder of Deeds, Register of Wills and Orphans Court of Lehigh County from 1875 to August 2, 1973 for the premises of 27 N. 5th Street in Emmaus, Lehigh County, Pennsylvania, and the title was found to be free and clear of encumbrances except for Heintzelman’s mortgage.  A-3.


42.
PPL replaced the pole in place at the rear of 25-27 N. 5th Street with a taller pole, the new pole being 45 feet, and added an arm that extends out over the alley street, and strung a conductor from new pole 8505 at the rear of 31 N. 5th Street to that arm on pole 8208, and thence above and across a garage at the rear of 25 N. 5th Street to pole 7805 at the side of 25 N. 5th Street adjacent to Green Street.  The pole-to-pole guy wire was removed.  PPL 13, D-6.


43.
Electric service is now supplied to numbers 27, 31, and 33 N. 5th Street and the Church by electricity flowing from the direction of Green Street over the conductor from poles 7805 to 8208 to 8505 rather than as before.  PPL 13.  Previously, electricity flowed from the direction of Ridge Street over a conductor that went from pole 6695 to 8704, and there was only a guy wire that carried no electricity from pole 8704 to pole 8208.  PPL 12.


44.
This first right-of-way agreement between PPL and Mr. and Mrs. Brensinger grants PPL the right to construct and reconstruct, operate and maintain a facility which consists of one pole-to-pole guy wire, wires, cables, fixtures and apparatus located upon, across, over, under and along the rear of the property at 27 N. 5th Street.  Tr. 128-129; Heintzelman Ex. A-1, PPL 1, 4.


45.
The second right-of-way agreement between PPL and Mr. and Mrs. Brensinger grants PPL the right to construct and reconstruct, operate and maintain a facility which consists of one pole, wires, cables, fixtures and apparatus located upon, across, over, under and along the rear of the property at 27  N. 5th Street.  Tr. 129-130; Heintzelman A-2; 
PPL 3.



46.
Complainant saw the pole and the pole to pole guy wire in place on the property before she purchased it on August 2, 1972, 1973.  Tr. 91, 92.; A-3.


47.
The right-of-way agreements executed between PPL and Mr. and Mrs. Brensinger give PPL the right to construct the facilities originally and the right to reconstruct these same facilities.  Tr. 179-181.



48.
The redesigned relocation plan implemented on Complainant’s property has a voltage of 7.2 kV.  Tr. 212-213.



49.
PPL has used a similar design and voltage of 7.2 kV on North Warren Street in the Borough of Emmaus, which is a block and a half away from Complainant’s property, and in Upper Milford Township, which is adjacent to the Borough of Emmaus.  Tr. 212-213.



50.
The redesigned relocation-of-facilities plan implemented at the request of the Church and specifically the part involving the rear of 27 N. 5th Street and the garage at 25 N. 5th Street involves two wires:  a lower or neutral wire and the top 7.2 kV wire.  Tr. 214-216.



51.
The Commission’s regulations regarding distribution system reliability require that electric utilities install, maintain and operate its distribution system in conformity with the applicable requirements of the National Electric Safety Code.  52 Pa. Code §57.194(b).


52.
The National Electric Safety Code allows the crossing of buildings of any type with electric wire, even at a voltage of 7.2 kV, as long as certain height requirements are met.  Tr. 214.



53.
Under the National Electric Safety Code, the lower or neutral wire can be as low as 3 feet above the roof as long as it is not accessible to pedestrians.  Tr. 215-216.



54.
Under the redesigned relocation plan implemented within the disputed area, the lower or neutral wire is 17.5 feet above the garage roof at 25 North 5th Street, which complies with the National Electric Safety Code.  Tr. 215-216.



55.
Under the National Electric Safety Code, the top wire, or 7.2 kV wire, is required to be 12.5 feet at maximum sag above the roof peak.  Tr. 215-216.



56.
Under the redesigned relocation plan implemented within the area under dispute, the maximum sag condition of the top wire, or 7.2 kV wire, is 26.5 feet above the garage at 25 North 5th Street, which complies with the National Electric Safety Code.  Tr. 215-216.



57.
Both the lower or neutral wire and top wire, or 7.2 kv wire, comply with the height requirements of the National Electric Safety Code, and placement of these wires complies with all safety, height, and strength requirements.  Tr. 216-252-253.



58.
The length of the alley arms attached to the new 45-foot pole on the subject property is 8 feet and extends about 7.5 feet from the pole.  Tr. 231-232; PPL 6.


59.
PPL uses the same construction and safety standards, which are based on the National Electric Safety Code, in both rural and congested areas.  Tr. 247.



60.
PPL has no control over the telephone line attached to the new 45-foot pole on the subject property.  Tr. 252.

DISCUSSION


The Commission has jurisdiction over PPL’s installation and rendition of service to Heintzelman under the Public Utility Code (Code).  Heintzelman bases her complaint on allegations of inconvenient, inadequate and unsafe service.  These allegations fall under Section 1501 of the Public Utility Code (Code), 66 Pa. C. S. §1501, which provides:

§1501.  Character of Service and Facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C. S. §1501 (emphasis added); see also 66 Pa. C. S. §1505 (Proper service and facilities established on complaint) for related authority.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the billing and collection practices of a public utility.  The Commission has interpreted and applied Section 1501 to include adequate customer service, see, e.g., Chapter 56 of the Commission’s regulations in Title 52 of the Pennsylvania Code (regarding Standards and Billing Practices for Residential Customers).



As the complainant, Heintzelman has the burden of proof to show that her allegations are correct, and that she is entitled to the relief she seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980).


In addition to determining whether Complainant has satisfied her burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984) (Norfolk and Murphy).



Finally, the Commission must guard against improper reliance on hearsay evidence.  The general rule regarding the reliability of hearsay evidence in administrative proceedings is:  “An administrative agency cannot make a favorable finding based upon hearsay if the evidence is not corroborated by other evidence in the record.”  Walker v. Unemployment Compensation Board, 367 A2d 366 (Pa. Commonwealth 1976) (Walker).  The “Walker rule” applies even if there is no objection to the evidence.  Id.  Actually, the Walker Court formulates the rule as “(1) Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board [citations omitted]; (2) Hearsay evidence admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. [citation omitted].” Walker at 370.  (Emphasis in original).  The Commission has applied the rule from the Walker case in its proceedings.



In this case, there were two other evidentiary rulings based at least in part on jurisdiction.  First, the ALJ ruled that she would not take testimony about allegations of a forged signature, sustaining an objection that Heintzelman had not established her expertise to give an opinion on forged signatures, Tr. 23-24.  The ALJ also ruled the Commission does not have jurisdiction over “such matters” [the crime of forgery]
, and does not have expertise in the area of forged signatures.  Therefore, the ALJ would not admit Heintzelman’s proposed Exhibits B-1 to B-5 (Various texts on handwriting and forgery) and C-1 to C-5 (Signature Samples).  Tr. 29-32.


In her Letter-Brief, Heintzelman argues this issue, relying on some evidence of record, such as over how many years she knew Anna Brensinger and had opportunity to observe her handwriting, Tr. 23-24, and on some of the evidence she would have used had it been admitted and had she been allowed.  The ALJ hereby reaffirms her rulings that the Commission does not have expertise in the area of forged signatures, and does not have jurisdiction over the crime of forgeries.  She also affirms her ruling that Heintzelman did not establish her expertise in handwriting identification and forgeries, and therefore could not testify to her opinion as to whether Anna Brensinger’s signature was forged on the easement at A-2 and PPL 4.  However, this is secondary to the ruling that the Commission does not have jurisdiction over such matters.


Fries brought to our attention two cases which he cites as Blum and Frye:  Blum v. Merrell Dow Pharmaceuticals, Inc., 764 A.2d 1 (Pa. 2000) and Frye v. United States, 292 Federal Reporter 1013 (1923).  He provided copies to both the ALJ and Heintzelman.  These cases stand for the principals that: expert testimony is not admissible if it is not based on a well recognized scientific principle that is sufficiently established to have gained general acceptance in the particular field to which it belongs, Frye at1014; and, expert testimony so flawed as to render expert’s conclusions unreliable is inadmissible, Blum at 4.  In Blum, the Court discusses the Daubert case
, where the ruling abandons the standard of “general acceptance and substitutes a judicial evaluation and determination of scientific reliability.”  Blum at 4.  I believe that he was making the point that expertise in handwriting is not always recognized as scientifically sound.


Second, to the extent that Heintzelman raises right-of-way issues, I agree with PPL that the Commission does not have the jurisdiction to adjudicate disputed real property claims that stand alone.  However, this does not mean that real property issues are irrelevant to the Commission’s jurisdiction.  For instance, if PPL or any utility was installing facilities on invalid or illegal easements, this could be considered inadequate service under Section 1501 of the Code.  The Commission can consider and interpret easements and right-of-way issues as threshold issues to public utility issues.  Ulrich Hester v. PECO Energy Company, C-00004341, Initial Decision at 8 (2001), Commission Order October 9, 2001.  Moreover, the Commission’s jurisdiction is concurrent with and cumulative to the jurisdiction of the courts, so that service issues that arise out of or are related to real property matters may be heard before the Commission.  66 Pa. C. S. § 103.  


If this case had boiled down solely to interpretation of easements or right-of-way agreements, or whether they were properly recorded or not, then I would have considered dismissing the complaint entirely on those grounds.  However, it did not.  Heintzelman has raised issues of safety, adequacy, and prudent cost of service which are squarely within the Commission’s jurisdiction, and these are the matters which I will consider for the Commission’s review.
Service Issues



Much of Heintzelman’s complaint was confusing and unclear because she couched it as a series of questions, rather than as allegations of wrongful conduct, and she did not refer to the Public Utility Code and the Commission’s regulations.  She did raise right-of-way issues.  However, Heintzelman was complaining about PPL’s extension of its facilities and the safety of these facilities, and the manner of its provision of service to her.  These activities are clearly within the Commission’s jurisdiction.



Although there was not a specific amount in controversy, Heintzelman did contend that one correct solution to the problem created by or pointed out by her complaint would be to serve her house, and perhaps the other houses on her part of the unit block of 5th Street, from the front rather than the rear.  She contends that to the extent that installation of such service would be more expensive than PPL’s solution in this case, PPL should bear this cost because it was at fault and she was not.  I am not sure what she means by “at fault”, and cannot find that PPL was at fault for responding to the Church’s request for a rearrangement in the facilities providing service to it.  In fact, under Section 1501 of the Code, above, PPL has a duty to respond to the requests of customers such as the Church for “. . . alterations . . . extensions, and improvements in or to such services and facilities as shall be necessary and proper for the accommodation, convenience and safety of its patrons, employees and the public.”


The ALJ had recommended that the parties attempt a settlement of this dispute in order to save their time and resources, and provided time for settlement discussions in the basic procedures.  At the hearing, when the ALJ inquired about settlement, Heintzelman specified removal of a particular pole from her property as a basis for a settlement, but this was not acceptable to PPL.  Tr. 10.  Alternatively, she seeks to have the pole to be returned to use solely as a guy wire pole.  Tr. 21.


PPL has a duty to respond to reasonable service requests by its customers.  It is proper that PPL charge those customers for the cost they create by requesting service changes, rather than including those costs in rates to all customers.  PPL does have a duty to minimize the costs to those customers.  PPL also has a duty to minimize the impact of system changes on its other customers, such as Heintzelman.  



Heintzelman does not feel that the impact on her and her property was minimized.  Heintzelman feels that her wishes were disregarded, that the Church’s request was given priority, and that she was actually mistreated.  She feels that PPL rode rough-shod over her to give special service to the Church.  I do agree that PPL gave short shrift to Heintzelman’s objections, in that as soon as PPL found that she and it “had reached an impasse”, after only three phone conversations, PPL simply developed a new plan that literally worked around her, and installed a new taller pole with an alley arm to evade her.  PPL employees did get back to her to tell her that since they had reached an impasse, the job was redesigned, and PPL would not overhang her property.  Tr. 119.  PPL’s phone contacts with Heintzelman were in late November 2001, continued into early December 2001, and the Church paid the bill for the relocation of electric facilities on January 3, 2002.  PPL 15.


Before the relocation of facilities, three residences on N. 5th Street, including Heintzelman’s, and the Church, and two houses on Ridge Street were served by power brought in from Ridge Street to a transformer on a pole at the rear of 31 N. 5th Street, and then distributed by service lines to those customers.  The pole with the transformer was braced by a guy wire to a 30 foot pole at the rear of 27 N. 5th Street.  During the relocation, the pole and transformer at the rear of the Church’s property at 31 N. 5th Street was moved about 20 feet closer to the property line with 27 N. 5th Street, but it is still located on that property.  Power now appears to be brought in from a pole on Green Street, via conductors on the alley arms on the 45 foot pole at the rear of 27 N. 5th Street to the newly placed transformer and pole, and then distributed via the same service drops to the same houses on 5th and Ridge Streets, and to the renovated or expanded Church.  See and compare PPL 12 and 13.


The facilities providing electric service to this neighborhood behind Heintzelman’s house have changed significantly.  The pole carrying the transformer is now virtually adjacent to her property.  The pole at the rear of her property is half again as tall, 45 feet, as the former pole in place, which was 30 feet.  And instead of a single electrically inert guy wire, the alley arms on the pole carry two wires, a neutral and a conductor carrying 7.2 kV to the transformer.  These two wires come from a pole on Green Street, across the roof of her neighbor’s garage at the rear of 25 N. 5th Street.  Id.


I disagree that the service to the Church was out of the ordinary.  The Church planned to expand, and needed to have its electric facilities modified accordingly.  PPL responded to this request.  When utilities are requested to extend or alter their facilities they are often caught between their customers in property use disputes that they cannot solve, and they must find ways to function despite them.  Here, they looked at a series of alternatives, selected the most cost-effective, least-disruptive one, and implemented it.  


Unfortunately, it was the least pleasing one to Heintzelman, and her wishes appeared to be given little consideration.  She was adamantly opposed to having wires hung over her property, and therefore, PPL did not ask her to enter a new right of way agreement with it.  Instead, PPL designed and implemented a plan which used the pole placement location on her property, but otherwise evaded her objections.  Moreover, looking at the schematic exhibit, PPL 13, and the photograph, PPL 8, it appears to me that she has the greatest visual impact, while her neighbor at 25 N. 5th Street has the greatest actual facilities change, in that there are now conductors going over the garage roof.


Heintzelman did not make a service change request, but she did present what she considered to be an alternative proposal to the design plan proposed and then implemented by PPL to meet the request of the Church.  Her proposal was that the Church and the homes on her side of N. 5th Street be served from the front, as the homes on the other side of N. 5th Street are served, rather than from the rear.  PPL had evaluated two alternatives where service would be provided from the front.  PPL had found such a proposal impractical and expensive for several reasons.  First there are no poles in place on that side of that block of N. 5th Street.  Second, the homes and the Church are wired so as to have their electric service entrances from the rear, and to receive service from the front would cause rewiring costs to them.  





In order to relocate the facility at St. Matthews Church, PPL considered using the existing lines on 5th Street and Ridge Streets, for a total cost of $23,926.00.  This included the costs of rewiring of the Church and the residential customers for relocating their service entries.  Tr. 219-222.  PPL also considered another possibility that would have been to install a pole on 5th Street and then build a pole line between Heintzelman’s home and the Church’s property at 31 N. 5th Street.  In order to do that PPL would have had to place posts between their homes which have required some very tight clearances.  This would have been a scheme to use the existing transformer at the rear so that the services didn’t change and come between the two homes with a 7200 volt line [7.2 kV].  PPL didn’t actually measure the clearances to see if construction of such a line was even feasible.  The cost would have been about $9,000.00.  Tr. 222.


In the opinion of PPL’s design engineer, Kenneth Hartman, PPL evaluated the only three alternatives that exist in the relocation to be used to meet the Church’s request, and selected the most cost effective and least disruptive one to implement.  It has also provided safe and reasonable service to all of its affected customers in relocating the facilities in the way that it did.  He expressed this opinion with a reasonable degree of design engineering certainty.  Tr. 223.


The ALJ concludes that PPL’s service to both the Church and Heintzelman was reasonable in this case.
Safety Issues


Heintzelman testified that she is “concerned with [her] safety and the safety of [her] neighborhood and [her] property because of that wire coming directly over the neighbor’s garage.  If that falls, we are going to have a catastrophe.”  Tr. 85.  The garages and houses were built about 1915, and are made of wood.  Her garage and her neighbor’s garage are about 20 feet apart.  She fears that if there were to be a fire, there would be a great deal of damage.  Tr. 86.


Keith Hartman, PPL’s engineering witness, testified that every aspect of the redesigned and rebuilt distribution facilities at the rear of Heintzelman’s property at 27 N. 5th Street, including the wires crossing the neighboring garage at the rear of 25 N. 5th Street, meets or exceeds the standards of the National Electric Safety Code (also sometimes NESC).  Hartman testified that the NESC allows the crossing of buildings of any type with electric wire, even at a voltage of 7.2 kV, as long as certain height requirements are met.  


According to Hartman, under the NESC, the lower or neutral wire can be as low as 3 feet above the roof as long as it is not accessible to pedestrians.  Here he pointed out, under the redesigned relocation plan implemented within the disputed area, the lower or neutral wire is 17.5 feet above the garage roof at 25 North 5th Street, which complies with the National Electric Safety Code.  Tr. 214-216.  In fact, the height of the neutral wire greatly exceeds the clearance requirements, and would be well out of the reach even of a person standing on the roof.


Under the National Electric Safety Code, the top wire, or 7.2 kV wire, is required to be 12.5 feet at maximum sag above the roof peak.  Under the redesigned relocation plan implemented at the rear of 27/25 N. 5th Street, the maximum sag condition of the top wire, or 7.2 kV wire, is 26.5 feet above the garage at 25 North 5th Street, which also complies with the NESC, and exceeds its clearance requirements.  Id.  According to Hartman, both the lower or neutral wire and top wire, or 7.2 kV wire, comply with the height requirements of the National Electric Safety Code, and placement of these wires complies with all safety, height, and strength requirements.  Tr. 216-252-253.



PPL also has its own internal design manuals and standards.  All of PPL’s standards meet or exceed the NESC.  Tr. 207.


Hartman testified that this design of facilities is not predominant, but he would not characterize it as unusual.  In response to a query from Heintzelman, PPL identified two sites with a very similar design, one in Upper Milford Township, and one in the Borough of Emmaus.  He characterized the area as “tight” or “congested”, and said that these neighborhood qualities dictated the type of engineering design used.  Tr. 211-213.


An additional safety issue raised by Heintzelman relates to the cant or lean of the new pole carrying the transformer in these facilities.  It is shown in her D-1, and identified as No. 0585 on PPL 13.  See also D-3, PPL 8, and PPL 9.  It looked to her as if it were leaning more than is permitted by the standards.  Tr. 261-261.  PPL’s Hartman agreed that “From the picture, and pictures can be deceptive, but it appears that it cants or leans to the left.”  Tr. 261-262.  He then explained that PPL will “oftentimes purposely put a lean [on a pole]so that when the top wire of the wires that are controlling the force on that pole will tend to pull it the other way in adverse design conditions such as heavy ice or wind.”  Tr. 264-265.  PPL also provided a response after the hearing.  A PPL Electric Utilities Technician made a field review in September 2002 to observe the pole.  To keep poles as near vertical as possible during their lifetime, poles that are not guyed are raked up against the load.  The deflection of this pole meets the design guidelines.  PPL Post Hearing 1.


Heintzelman questioned why the pole-to-pole guy wire at the rear of her property was removed, and why there are no similar guys in the new facilities.  Hartman explained that Pole No. 9566 (at Ridge and Warren Streets) now has an anchor guy because of its relation to some three-phase facilities.  This pole was previously an integral part of the facilities serving the Church and Heintzelman, but now is not.  PPL 12, 13.  He then explained how poles and conductors are designed and put in place to bear certain loads.  Tr. 207-211; PPL 14.  Hartman stated that “In this particular installation, in order that we didn’t need guying, we used what we call reduced tension design.”  Tr. 209.  He also stated that the moment and total foot-pounds of pressure on the pole were “well under our allowable [standards]”.  Tr. 209.  He stated that the 45-foot pole was a Class C pole, and that it was sufficiently strong and stable to support the attachment and the wire.  Tr. 207-208.


In her Letter-Brief, Heintzelman bases arguments on “the inadmissible U S Military electric distribution manuals” which were marked but not admitted.  E-1 to E-12.  PPL objected to the admission of these documents, and the ALJ sustained this objection.  There are several problems with the use of such materials from the internet.  First, there is no one, no expert, to authenticate that the internet materials are actually taken from the original.  Second, the text consists of unsworn statements made out of court, and therefore it is hearsay.  A qualified expert can authenticate the materials, explain why and how they might apply to the issues before the Commission, and base an opinion on the text and the issues.  There was no expert to do that here.  The mere fact that materials are available on the internet or in a book in the library does not alone make them admissible for use under the rules of evidence in an administrative forum.  Therefore, I reject Heintzelman’s arguments based on the U S Military manual.


Heintzelman writes bitterly on this subject in her Letter-Brief:  “The state is promoting Internet access for education, but information from the public library or the Internet is inadmissible in the PUC court of law.  As per the PPL lawyer, only an expert can understand such technical information.  This implies that all ordinary citizens are incompetent and ignorant of basic facts.”  HLB at 2.  First, I apologize if my ruling implied that “ordinary citizens are incompetent and ignorant of even basic facts.”  I did not mean to imply that, or state that in any way.  Under the rules of evidence, ordinary citizens can testify to many basic facts based on their observations, such as the speed of a car, or the fact that an individual appeared intoxicated.  


Unfortunately, this part of Heintzelman’s case did not involve speeding or intoxication, but highly technical engineering information.  Moreover, a quick review of Heintzelman’s proposed Exhibit E raises a number of issues.  First, it contains tables and complex diagrams which relate to complex text, e.g., E-1, E-2, E-3, etc.  It is a multi-page exhibit, and the pages do not appear to be in completely sequential order, e.g., E-1-E-3, pages 8.6-8.7, 8.10-8.11, 8.59.  The pages were not all printed out on the same date.  There are a number of pages that include plain English, but often these refer to engineering concepts that would need comment, such as “Wooden Poles” E-10 at 2-3, where the classification of poles is discussed, and reference is made to several sources of specifications, including the National Electric Safety Code.


Therefore, still meaning no disrespect for Heintzelman, I reaffirm my ruling that such an exhibit should be sponsored and explained by an expert witness.


Distribution system reliability and distribution system safety are not identical issues, but they are interrelated as can be seen in the following paragraph from the Commission’s regulations:
§57.194.  Distribution system reliability.
  (a)
An electric distribution company shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make repairs, changes, alterations, substitutions, extensions and improvements in or to the service and facilities necessary or proper for the accommodation, convenience and safety of its patrons, employees and the public.  The service shall be reasonably continuous and without unreasonable interruptions or delay.

  (b)
An electric distribution company shall install, maintain and operate its distribution system in conformity with the applicable requirements of the National Electrical Safety Code.

(Emphasis added).  The language of 52 Pa. Code §57.194 (a) above is identical with the wording of the first seven sentences of 66 Pa. C. S. §1501 (relating to Character of service and facilities).  It appears to me that the Commission intends that reliance on the National Electric Safety Code standards will provide both a safe and reliable electrical system.  Heintzelman has presented no evidence that the NESC is inadequate or inaccurate.  PPL has presented credible expert testimony that it has complied with the NESC in this case.


There is no evidence in this record that PPL’s system is otherwise unsafe.  The Commission requires that electric utilities report accidents and load emergencies to it.  52 Pa. Code §§57.11, 57.52 (c).  There is no evidence of reported accidents or unsafe operating conditions on this record.  Heintzelman contends that no one can guarantee that the lines over her neighbor’s garage will not fall down, which is true.  PPL’s witness stated that there was no guarantee that the wires would never fall as there are no guarantees in life, but that these facilities “are designed in a standard that the risk factor is minimized to acceptable levels, that the probability [of the wires falling] is so low that it’s not considered a safety issue.”  Tr. 247-248.


The ALJ concludes that the facilities about which Heintzelman complains are sufficiently safe to meet the requirements of the National Electric Safety Code, and therefore of the Commission.

Right-Of-Way Issues



Heintzelman acknowledges that an easement can be created by continued use such as the pole and guy wire at the rear of her property at 27 N. 5th Street, which were in place at the time she bought her property and continued to be in place for nearly 30 years until PPL replaced them with other facilities in late 2001.  However, she argues that the replacement facilities are so different in size and nature as to far exceed the “use” easement that existed.  On the other hand, she argues that easements, or right-of-way agreements, as in this case, that is, signed documents in writing, must be recorded to be enforceable.  PPL freely admits that it did not record these easements, and states that it does not, with some exceptions, as a matter of policy, record easements for above-ground facilities such as are at issue in this case.  Therefore, Heintzelman argues that the written easements from the corporate files that Andrew provided to her in late November/early December 2001 are not enforceable.



PPL argues that the Commission does not have subject matter jurisdiction to determine whether a user of an easement has exceeded the use that has been created or granted:

Because the Commission only has those powers expressly conferred upon it by the legislature, the Commission does not “have jurisdiction over private contractual disputes between citizens and utilities.”  T. W. Phillips, 89 Pa. Commw. At 381, 492 A.2d at 779.  More importantly, the Commission “does not have jurisdiction to determine the scope and validity of an easement.”  Fairview Water Co. v. Pa. P.U.C., 509 Pa. 384, 393, 502 A.2d 162, 167 (1985), and the basic right of an easement holder to have and use its easement is beyond the power of the Commission to decide.  Rogoff v. Buncher Co., 395 Pa. 477, 484, 151 A.2d 83, 88 (1959).
  See Hoch v. Philadelphia Elec. Co., 341 Pa. Super. 598, 492 A.2d 27 (1985) (the Pennsylvania Public Utility Commission is not the proper forum to hear and take action with regard to the interpretation of an easement granted to the utility company).
(Emphasis added) PPL MB at 16.  Here, we are examining in the first instance an easement created by visual notice, or use, not a written, signed easement.  The written easements come into play in the second instance.  However, I see no reason why the Commission’s jurisdiction should differ as to easements established by use, or by written signed agreements.



In a recent Opinion and Order, the Commission ruled  that “there is no jurisdiction to interpret the meaning of a written right-of-way.”  The Commission continued its ruling as follows:
...This Commission is unable to make a determination regarding the true location of the right-of-way.  Because we lack jurisdiction on this issue, we must dismiss the portion of the Complaint which alleged that the Respondent wrongfully installed its facilities on the Complainant’s property, outside of the 1937 right-of-way.  

The facts of this case are similar to those in a case recently decided by the Commission, Edward Boczar v. PPL Electric Utilities Corporation, Docket No. C‑20016332, (entered February 10, 2003).  In Boczar, the complainant claimed that in 1975 and 1977, PPL installed poles and various facilities, and trimmed and cut trees on his land outside of the rights-of-way granted to it. [Footnote 3 omitted] We dismissed the portion of the complaint dealing with the tree cutting finding that the Commission lacked subject matter jurisdiction over the determination of property rights and easements.  

Here, as in Boczar, the crux of the Complaint is whether the company’s facilities are situated within the right-of-way.  We conclude, as we did in Boczar, that we lack subject matter jurisdiction to make a determination involving substantive property rights.  See also, Fiorillo v. PECO Energy Company, Docket No. C-00971088 (Order entered September 15, 1999), (citing Lou Amati/Amati Service Station v. West Penn Power Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00945842 (Order entered October 25, 1995), the Commission stated that real property issues such as trespass and whether or not utility facilities are located pursuant to valid easements or rights-of-ways are within the exclusive jurisdiction of the courts of common pleas of the Commonwealth.  As such, the Complainant’s Exceptions on this issue are denied.      

(Emphasis added.) C-00004110, Anne E. Perrige v. Metropolitan Edison Company, Opinion and Order of  July 11, 2003 (Perrige).


Here, the jurisdictional rulings in Perrige and Boczar apply, even though the factual issues are different.  Heintzelman challenges PPL’s actions as exceeding the rights granted or created by the use easement.  The facilities in place were a 30-foot pole, and a [single] guy wire, and the new facilities are a 45-foot pole with arms over-hanging the alley which carry two conductors, a neutral wire and a 7.2 kV line.  She also challenges the validity of the written signed right-of- way agreements relied on by PPL because they are not recorded in the chain of title.  Thus, the crux of the matter for Heintzelman is whether PPL has exceeded the rights granted to it by the “use” right-of-way, and whether in fact the written right-of-way agreements are valid and cannot be enforced because they were not recorded in the chain of title.  Surely these are substantive property rights.  According to the Commission, these matters are “within the exclusive jurisdiction of the courts of common pleas of the Commonwealth.”  Id.


PPL presented a number of alternative arguments, which I had been prepared to discuss.  However, such discussion would be irrelevant given the clear ruling set forth in Perrige.  I conclude that because the Commission lacks subject matter jurisdiction to make a determination involving substantive property rights, I should dismiss the portions of Heintzelman’s complaint that relate to the interpretation or validity of PPL’s right of way across the rear of Heintzelman’s property at 27 N. 5th Street in Emmaus.  Id.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter of PPL’s provision of electric service for compensation in Pennsylvania.  66 Pa. C. S. §1501; 52 Pa. Code §57.194.


2.
An electric distribution company is required to install, maintain and operate its distribution system safely and in conformity with the applicable requirements of the National Electric Safety Code.  52 Pa. Code §57.194 (a) (b).


3.
PPL has the duty to serve all its customers under the Code and its regulations, including both the Church and Heintzelman.  Therefore, PPL had the duty to provide the Church’s requested relocation and extension of facilities if the request was reasonable, the project was feasible, and the Church was willing and able to pay for it.  66 Pa. C. S. §1501.


4.
PPL also has the duty to minimize the impact of its change of facilities to meet the Church’s request on its other customers, including Heintzelman.  PPL’s examination of alternative designs, and the selection and implementation of the final design were reasonable.  Id.


5.
PPL’s facilities at the rear of 27 N. 5th Street, Emmaus, PA were in place when Heintzelman purchased the property, and remained continuously in place until late December 2001/early January 2002, and thus Heintzelman had visual notice and knowledge of the facilities from the time she bought the property. 


6.
PPL had the duty not to place new or additional facilities over or on Heintzelman’s property outside the existing easement because she objected to it doing so and had not signed any agreement permitting it to do so.



7.
The Commission does not have subject matter jurisdiction to determine substantive property rights, including the existence of and interpretation of easements.  C-00004110, Anne E. Perrige v. Metropolitan Edison Company, Opinion and Order of  July 11, 2003 (Perrige).



8.
PPL provided credible testimony by a knowledgeable engineer in its employ, qualified as an expert in this proceeding, that its facilities installed at the rear of 27 and 25 N. 5th Street in Emmaus, PA are in compliance with the National Electric Safety Code, and do not present any undue hazard to the residents in that vicinity.  Tr. 247-248.
ORDER


THEREFORE,



IT IS ORDERED:



1.
 The complaint of Shirley Heintzelman v. PPL Electric Utilities Corporation, docketed at C-20027070, is hereby dismissed, and the file shall be marked closed.


2.
PPL Post Hearing Exhibit 1 is hereby admitted to the record.





_________________________________

Allison K. Turner








Administrative Law Judge
Date:
September 4, 2003
�	The ALJ drafted many of these findings of fact based on the transcript, exhibits and briefs.  Some of the findings of fact relating to the National Electric Safety Code (NESC) are based on PPL’s proposed findings of fact on the NESC.





�	Forgery is defined at 18 Pa. C. S. §4101, and elaborated in the following sections of the Crimes Code.  It is well known that the Commission has no powers other than those given to it in the Public Utility Code and/or necessarily and appropriately inferred therefrom.  66 Pa. C.S. §501











�	Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U. S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993)


�	The Pennsylvania courts, not administrative agencies, “have jurisdiction over the ‘the prevention or restraint of the commission or continuance of acts contrary to law and prejudicial to the interests of the community or the rights of individuals,’” and “[t]his statutory grant embraces the authority to hear and enjoin wrongful breaches of contract . . . .”  Leveto v. Nat’l Fuel Gas Distribution, 243 Pa. Super. 510, 516, 366 A.2d 270, 273 (1976).  Because the Commission’s duty is to determine only matters in the public interest, as outlined by the legislature, it has no jurisdiction to adjudicate purely private rights.  Reading & S. W. St. Ry. Co. v. Pa. P.U.C., 168 Pa. Super. 61, 63, 77 A.2d 102, 104 (1950).  Footnote quoted from PPL MB
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