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OPINION AND ORDER 
BEFORE THE COMMISSION: 


Before the Commission for consideration are the Exceptions filed by Jack W. Read (Complainant) on September 4, 2003, to the Recommended Decision of Chief Administrative Law Judge (CALJ) Robert A. Christianson, issued August 28, 2003.  A Reply to Exceptions was filed by Total Environmental Solutions, Inc. (TESI) on September 15, 2003. 
Background


This matter was initiated by the April 9, 2003 filing of Supplement No. 1 to Tariff Wastewater - Pa. P.U.C. No. 4 by TESI, to institute a surcharge upon all active sewer users in the amount of $6.73 per month, per equivalent dwelling unit (EDU).
  The filing was made to provide funds for TESI to repay a low interest, Pennsylvania Infrastructure Investment Authority (PENVEST) loan in the amount of $3,108,000, the proceeds of which were used to construct a wastewater treatment plant serving customers in a portion of Sandy Townships, Clearfield County.  (See R.D. at 1; April 9, 2003 TESI correspondence).
  


By Order entered May 22, 2003, the Commission noted the suspension of the tariff, pursuant to Section 1308(d) of the Public Utility Code (Code), 66 Pa. C.S. § 1308(d), until January 4, 2004, unless otherwise directed by order of the Commission.  A Formal Complaint was filed by the Complainant herein (a TESI customer) on May 9, 2003, and by the Office of Consumer Advocate (OCA) on May 22, 2003.  The Commission's Office of Trial Staff (OTS) entered an appearance in this matter on August 6, 2003.  


TESI requested expedited consideration of the matter due, primarily, to the fact that repayment had begun on the PENVEST loan.  (R.D. at 2; Tr. 18).  A hearing was held August 6, 2003.  In attendance were the Complainant, representatives of TESI, the OCA, and the OTS.  Testimony on behalf of TESI was provided by Gary Shambaugh, and the Complainant provided testimony on his own behalf.  


The Formal Complaint of the OCA was resolved through a stipulation
 reached with TESI.  Also, TESI notified the presiding CALJ, by letter dated August 21, 2003, that a stipulation was reached with the OTS which supported the TESI proposed surcharge in exchange for certain additional clarifications and/or conditions.  


On consideration of the positions of the Parties and the evidence adduced at the single hearing in this matter, CALJ Christianson dismissed the Formal Complaint of the Complainant.  CALJ Christianson observed that it appeared that the only difference between the Complainant and the other Parties was the rate design to be used for the collection of the PENNVEST surcharge.  (R.D., pp. 2-3).  CALJ Christianson, while acknowledging some degree of merit to the concern of the Complainant, that the surcharge would have a disproportionate impact on small customers, accepted the proposal of TESI to collect the PENNVEST amount on an EDU basis as the better result.  The CALJ concluded that the TESI proposal did not amount to undue discrimination in violation of Section 1304 of the Code, 66 Pa. C.S. § 1304. (R.D. at 3).  


Exceptions and Reply to Exceptions were filed as noted above.  
Discussion


As noted, the Complainant did not reach a stipulation with TESI and pursued his Formal Complaint at the August 6, 2003 hearing.  Upon issuance of the Recommended Decision, the Complainant filed six Exceptions to the Recommended Decision that we shall consider, seriatim.  


In Exception No. 1, the Complainant, citing 66 Pa. C.S. § 1304, excepts to statements from pages 2-3 of the Recommended Decision (Tr. 22-29) and clarifies that the major difference between his position and TESI's is not just a matter of rate design.  Rather, explains the Complainant, the difference is a matter of basic fairness and equity treatment of the majority of TESI's customers who are residential, as compared to the treatment of the commercial class.  The Complainant alleges that "[n]ot only the senior citizens, many who are living on fixed income, but all small families (2-4 persons) are being required to subsidize the commercial interest in our community if the requested rate/surcharge filing is approved.  My position is not only "more fair to small customers" . . . but more fair to all residential customers."  (Exc. at 1) (Emphasis original).



TESI, in its Reply to Exceptions objects to the length of time which has elapsed between the TESI’s filing and the adjudication of this matter.  TESI accuses the Complainant of unduly delaying the process of obtaining rate relief to repay its PENNVEST loan – a result which is argued to run counter to the intent of the Commission’s Policy Statement re: Pennvest Loan Obligation for Water and Sewer Companies, Docket No. M-00930425 (Order entered December 28, 1993).  (TESI R.Exc., at 1).
  TESI’s Reply to Exceptions are further prefaced by the Company’s reference to the fact that this Commission has previously approved the PENNVEST surcharge loan by the registration of securities (66 Pa. C.S. §§ 1901-1904) and that the plant is required to be built in order for TESI to meet environmental standards.  (R.Exc. at 2).  As additional introduction to TESI’s replies, they argue that the Complainant’s position, rather than being fair to small users, is, in fact, individually self-serving.  This is so, alleges TESI, based on Complainant’s “pursuit of a volumetric surcharge so he does not have to pay his share of the Pennvest loan during the period of the year when he [Mr. Read] is not in residence.”  Id.



In specific response to the allegations raised in Complainant’s first Exception, TESI notes:  (1) the Complainant’s challenge is, in fact, to TESI’s rate design; (2) rate design is a matter of discretion based on informed and reasoned judgment; (3) the rate design applied by the company reasonably balances TESI’s need for certainty of collection with the interests of all customers; (4) the Complainant’s contention that senior citizens, or fixed income individuals, or small families, are disadvantaged by the applicable rate design is belied by the fact that of approximately 1,857 residential customers, there is only one complaint; and (5) the Complainant is fundamentally incorrect that residential customers are not benefited by the flat rate EDU surcharge rate design.  TESI explains that the utilization of an EDU based recovery mechanism results in higher cost responsibility for commercial customers than residential customers because commercial customers are attributed more EDUs.  (R. Exc. at 3).  



To further rebut the Complainant’s claims of unfair cost responsibility between commercial customers and residential customers, TESI states that approximately 50 commercial customers assume a total of 267 EDUs worth of cost responsibility for the surcharge.  (R.Exc. at 3, citing Tr. at 21).  TESI observes that many commercial customers, such as a local golf course, use water for irrigation rather than returning water to the sewer system as do residential users.  (R.Exc. at 3).  Thus, TESI strongly suggests that the commercial customers pay a fair allocation in consideration of their use of the PENNVEST facilities to which the surcharge applies.  


TESI’s witness Shambaugh explained the derivation of the surcharge at pages 21-22 of the transcribed notes of testimony of the August 6, 2003 hearing.  TESI developed the surcharge in order to recover $171,695.00 of revenue to meet its debt service on the PENNVEST loan on an annual basis.  The annual revenue needed was divided by 2,126 EDUs, where 1,857 residential customers were equated to 1,858 EDUs and the 50 (approximate) commercial customers were equated to 2671/2 EDUs.  This produced a monthly rate of $6.73 per EDU.  Thus, the commercial customers have been allocated a level of responsibility for the repayment of the loan that is five times greater than that of the residential user.  



Witness Shambaugh further explained TESI’s decision to allocate the surcharge based on contributions from the usage customers and not to anticipate revenue from the “availability” customers.  He reasoned that usage customers derive the immediate benefit of the new plant.  (Tr. at 22).  The allocation of the surcharge to availability customers would occasion substantial risk of under-collection.  We would agree with the position espoused by TESI that the facts of this case support the decision as a reasonable one.  


We agree with CALJ Christianson and TESI that the Complainant’s objections are with respect to the flat-rate design of the surcharge.  (See Tr. at 29).  We further agree with the ALJ’s recommendation that there is no undue preference given to commercial customers as a result of the EDU rate design surcharge in violation of 66 Pa. C.S. § 1304, based on this record.  



Based on the foregoing, we will deny the Complainant’s Exception No. 1.  


The Complainant's Exception No. 2 highlights his position regarding the disparity between the residential class and commercial class regarding how the PENNVEST surcharge will be recouped.  We will quote verbatim the Complainant's Exception No. 2, below:  
TESI wishes to charge on a EDU (12,000 gals month, 144,000 yearly) basis for each customer hooked up as of 12/31/2002.  By their own count the average Residential customer uses approximately 46,000 gals per year while the Commercial customer uses 240,000 per year.  This means a higher rate differential of 3.1-5.2 in costs to residential properties.  Since there are well over 1800 residential hookups and only 50 commercial hookups, it seems obvious that the homeowner are being made to carry the load to allow commercial users to pay a smaller amount for their 'fairshare' of use. 



In its Reply to Exceptions, TESI objects to the proffered calculation.  TESI, citing Pa. PUC v. UGI, 82 PAPUC 488 (1994) for the proposition that calculations cannot be offered for the first time in Briefs or in Exceptions, also states that the calculation appears to be incorrect.  (R.Exc. at 4).  TESI takes the position that the Complainant ignores the seasonal nature of commercial customers.  TESI also responds that the Complainant does not take into consideration how, pursuant to his volumetric rate proposal, such customers would pay their proper share and, if not, how TESI would make up any shortfall.  (R.Exc., at 4).



We find the calculations provided by the Complainant in his Exception No. 2 to be somewhat improper at this juncture of the proceedings.  However, we shall not strike the information.  The calculations shall be afforded little or no probative value, but received solely as supportive of Complainant’s argument in favor of a volumetric surcharge rate.
  We note that rate design is a matter for the Commission’s sound discretion and prohibited discrimination occurs when, without a reasoned and factual basis, one class suffers an advantage while another class suffers a corresponding disadvantage based on design.  There must be an advantage to one at the expense of the other.  See Carpenter v. Pa. PUC, 15 A. 2d 473 (Pa. Superior Ct. 1940); U.S. Steel Corp. v. Pa. PUC, 390 A. 2d 478 (Pa. Cmwlth. 1978).  


We note further that the Complainant’s position does not take into consideration the seasonal nature of many of the residential customers.  Witness Shambaugh, on re-direct, clearly observed that the Treasure Lake sewer division, which is the subject of the PENNVEST-financed facility, is a development (Treasure Lake) which, in addition to having a number of permanent residents, is also a second home community.  (Tr. at 32).  The concern expressed by TESI is that because of the nature of the development, there are wide swings in usage from the summer months to the winter months.  (Id.).  During months where occupancy of homes is low, TESI would generate poor cash flow in order to satisfactorily meet its PENNVEST obligations.  Based on the foregoing considerations, we find the proposal of TESI to be reasonable.  Accordingly, the Complainant’s Exception No. 3 is denied.  


The Complainant’s Exception No. 3references TESI’s unmetered customers.  Here, the Complainant appears to argue that the existence of only four such customers, who are umetered due to private wells or other sources, is a “miniscule” problem and should not justify the company’s EDU recovery.  


In its reply, TESI clarifies that there are, in fact, forty residential and four commercial customers that have individual or private, non-utility, water service and, therefore, are unmetered customers.  (R.Exc. at 4).  TESI rejoins that the Complainant’s proposal does not explain how a volumetric surcharge would work relative to unmetered customers to ensure adequate collection.  (Id.).  


On consideration of Complainant’s Exception No. 3, it shall be denied.  The existence of forty residential and four commercial non-meter customers is not an insubstantial consideration.  This fact is persuasive of the reasonableness of TESI’s EDU proposal and the rejection of the Complainant’s alternative, which is to add a surcharge to the flat rate tariff applicable to these types of users.  


In Exception No. 4, the Complainant appears to argue that there is little difference between the EDU proposed by TESI and a volumetric surcharge.  



In response, TESI contends that the record is replete with testimony that shows that the EDU flat-rate surcharge is simpler and more reliable.  TESI repeats its position and adds that a volumetric surcharge would be impacted by demand elasticity considerations should there be a year where there are drought restrictions.  (R.Exc. at 4).  


On consideration of this Exception, we find TESI’s proposal to be reasonable.  Whether it is simpler to administer than the alternative proposed must be balanced against considerations for reliability of collection.  As TESI states, demand elasticity in addition to the seasonal consumption pattern of a significant portion of TESI’s customers supports its proposal.  Accordingly, Exception No. 4 is denied.  


In Exception No. 5, the Complainant asserts that collection problems are minimal, due to the existence of a homeowners association, and should not, therefore, justify the rate schedule proposed by TESI.  (Exc. at 2).  


In its replies, TESI rejoins that the issue is not one of collection.  Rather, the issue is the greater likelihood to collect debt service obligations under the TESI’s proposal rather than the alternative proposed by the Complainant.  (R.Exc., p. 5).  


On consideration of this Exception, we conclude that the Complainant’s Exception is without merit.  For reasons similar to those set forth in Exception No. 4, we find TESI’s proposal to be reasonable.  Therefore, the Complainant’s Exception No. 5 is denied.  


In his final Exception No. 6, Complainant in reliance on 66 Pa. C.S. § 1304, argues that this provision does not entitle the utility to use a collection mechanism simply because it is easier to collect when a reasonably equal opportunity to collect the same amount of needed money is available.  


TESI does not agree with Complainant’s interpretation of Section 1304 of the Code.  TESI emphasizes that the statute prohibits rates that are unreasonably preferential or discriminatory.  (R.Exc. at 5).  


For reasons discussed in our denial of the Complainant’s Exception # 2, supra, we shall also deny this Exception.  We find no undue preference to TESI’s commercial class based on the EDU proposal.  
Conclusion


We have reviewed the record as developed in this proceeding including the CALJ’s Recommended Decision and the Exceptions filed thereto.  Based on our review we conclude that the CALJ’s Recommended Decision is amply supported by substantial evidence in the record.  We further conclude that the Complainant’s Exceptions are not meritorious and they are denied; THEREFORE,


IT IS ORDERED: 


1.
That the Exceptions of Jack W. Read to the August 28, 2003, Recommended Decision of Chief Administrative Law Judge Robert A. Christianson, are denied.  


2.
That the Recommended Decision of Chief Administrative Law Judge Robert A. Christianson is adopted to the extent that it is consistent with this Opinion and Order.  


3.
That the proposed Settlement entered into by Total Environmental Solutions, Inc., the Office of Consumer Advocate and the Office of Trial Staff is, hereby, adopted as being in the public interest.  


4.
That Total Environmental Solutions, Inc. is, hereby, granted permission to file a tariff supplement, as outlined in the letters attached to the Recommended Decision and which are made a part of the record, to become effective on one (1) day’s notice.  


5.
That the Formal Complaint of the Office of Consumer Advocate shall be marked satisfied.  


6.
That the Formal Complaint of Jack W. Read shall be dismissed.  


7.
That the investigation at R-00038335 shall be terminated and the record marked closed.  






BY THE COMMISSION






James J. McNulty,







Secretary

(SEAL)

ORDER ADOPTED:  October 2, 2003
ORDER ENTERED:  October 3, 2003
	�	A typical residential customer is considered as one EDU. 


	�	The correspondence inadvertently bears the date April 9, 2002.  


	�	The Settlement with the OCA and the OTS are stated in two Letters filed on July 28, 2003 and August 21, 2003, respectively.  The Stipulation between the OTS and TESI includes certain additional clarifications or conditions.  Particularly, TESI agrees to track billlings and collections to date versus total debt service obligation under the loan.  TESI will provide to the OCA and/or the OTS, no more than once a year upon request, such tracking information.  The Stipulation between the OCA and TESI provides that in exchange for the OCA withdrawing its Complaint, TESI would modify the surcharge language as shown in the draft tariff supplement


	�	TESI, as noted, requested expedited consideration of this matter and has advised that monthly debt service on the PENNVEST loan is approximately $14,293 and as of July 28, 2003, had accumulated to $57,172.  (See Tr. 18).  TESI’s 2002 pro forma annual net income was reported as $65,835.  Id.   


	�	We note:  (1) at pages Tr. 8-9; 10-11, the OTS raised a threshold objection to the proceeding going forward on the merits based, inter alia, on lack of adequate notice for hearing preparation; and (2) at Tr. 27, the Complainant proffered certain figures which he alleged would enable TESI to recover their annual debt service based on a volumetric approach.  
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