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HISTORY OF THE PROCEEDINGS


On April 7, 2003, Charles Samuel Thompson, Jr., (Customer) filed a formal complaint which alleged an inability to pay his PECO Energy Company (PECO) bills.  In particular, Customer alleged that he is terminally ill and "need[s] a set [payment] amount that stays the same each month . . . no matter what the usage is."  Furthermore, Customer alleged that his telephone had been disconnected
 and that he did not want a hearing on his complaint.



On May 20, 2003, PECO filed an answer which denied the material allegations in the complaint and alleged that Customer then owed PECO $3,903.66; that Customer received a 50% discount on his first 500 kilowatts of electric usage and about a 40% discount on his gas usage as a participant in PECO's CAP Rate Program; that $2,931.10 in debt owed to PECO was set aside for possible future forgiveness under PECO's CAP Rate Program; and that, since PECO began serving Customer on April 10, 2001, Customer had paid PECO $198.00 on April 25, 2002 and $243.25 on April 21, 2003.


By a notice dated July 28, 2003, the parties were notified that a telephonic hearing on Customer's complaint was set for 1:00 p.m. on September 2, 2003, and that I was assigned to the case.  The hearing notice declared in boldface type:  "If you have not provided a current telephone number where you can be reached for participation in the hearing . . ., then you must contact the presiding officer at least 7 days before the actual hearing and provide the necessary information."  The notice also warned in italicized type:  "Attention:  You may lose the case if you do not take part in this hearing and present facts on the issues raised."



On July 29, 2003, I sent the parties a Prehearing Order which (1) repeated that a telephonic hearing would be held on Customer's complaint at 1:00 p.m. on September 2, 2003; (2) explained how the parties could request a change of the scheduled hearing date; (3) warned that a party who failed to take part in the hearing and present evidence could lose the case; (4) advised that each party should provide me with the telephone number at which I should contact the party for the hearing; and (5) explained that Customer could ultimately be required to make a lump sum payment to PECO of the amount not paid as ordered by a prior decision of the Bureau of Consumer Services (BCS) of the Pennsylvania Public Utility Commission (Commission).  In the second paragraph of the Prehearing Order, I explained that I could not evaluate Customer's request for a different payment arrangement unless Customer or another adult familiar with Customer's household finances testified about Customer's household income and expenses at a hearing.  I indicated that the relevant financial questions were shown on the Monthly Budget Information form.  Along with the Prehearing Order, I sent Customer three copies of the Monthly Budget Information form to complete and return before the hearing date.
  In the third paragraph of the Prehearing Order, I stated that, in recognition of the serious illness claimed by Customer, the hearing on Customer's complaint was scheduled to be conducted by telephone rather than in person in Harrisburg or Philadelphia.
  I suggested that Customer could provide me with the telephone number of a family member, friend, neighbor, etc., where I could call him for the hearing, and I stated that any telephone number would suffice as long as the number could receive incoming calls.


By a letter dated August 26, 2003, PECO's lawyer sent Customer and me copies of two exhibits and specified that they were proposed for discussion at the September 2, 2003 hearing.


Customer did not ask for a continuance of the September 2, 2003 hearing.  Customer did not provide a telephone number at which he could be called for the hearing.  Customer did not send a completed Monthly Budget Information form.


At 1:00 p.m. on September 2, 2003, I began the hearing on the complaint at Docket No. C-20039946 in Customer's absence.
  I tried to call Customer at 610-380-3197 which was a telephone number in PECO's records.  When I dialed 610-380-3197, I reached an answering machine/voicemail which did not identify the name of the person or entity I had called.  I recorded a message on the answering machine/voicemail, but my call was not returned.  PECO was represented at the hearing by legal counsel and witness Theresa Ferrier, a PECO regulatory assessor.  Nobody participated in the hearing on Customer's behalf.  PECO had its witness testify briefly and sponsor the two exhibits which were previously sent with its August 26, 2003 letter.  The two exhibits were admitted into evidence.  The fact-findings are based on Ms. Ferrier's credible testimony and PECO's exhibits.
FINDINGS OF FACT


1.
Complainant is Charles Samuel Thompson, Jr., (Customer) who is the ratepayer of record for residential gas and electric service from PECO Energy Company (PECO) at 324 Valley Road, Coatesville, PA 19320 (PECO Exhibits 1 and 2).


2.
As of September 2, 2003, Customer owed PECO $4,404.22 including late payment charges of $17.25 and the August 27, 2003 bill payments of $103.35 for gas service and $21.82 for electric service (PECO Exhibit 1).


3.
On October 23, 2002, Customer was enrolled in PECO's CAP Rate Program which gave Customer a 50% discount on his first 500 kilowatt-hours of electric usage and a reduced rate of about a 40% discount for gas usage.



a.
Under PECO's CAP Rate Program, $2,930.10 in debt owed to PECO was set aside for possible future forgiveness (PECO Exhibit 1).




b.
The first bill for electric and gas usage which Customer received under PECO's CAP Rate Program was dated October 28, 2002 (PECO Exhibit 1). 



4.
As of September 2, 2003, Customer's average monthly PECO bill was $151.00, and Customer's monthly PECO budget amount was $168.00.



5.
In an April 3, 2002 decision at BCS No. 1086102, BCS ordered Customer to pay, beginning April 26, 2002, his monthly PECO budget amount (then $183.00) plus $15.00 monthly on his overdue PECO balance until the overdue balance was fully paid (PECO Exhibit 2).



6.
On August 5, 2003 and again on September 2, 2003 before the 1:00 p.m. hearing, PECO tried unsuccessfully to telephone Customer at 610-380-3197.  On both occasions, the telephone rang and was not answered.


7.
In a letter dated August 5, 2003, PECO sent Customer information about its Low Income Usage Reduction Program, energy assistance grants, and conservation methods.


8.
Based on Customer's enrollment in PECO's CAP Rate Program after the BCS decision, PECO requests a catch-up amount of $1,474.12 which reflects outstanding CAP Rate payments and late payment charges of $17.25 owed to PECO since Customer's enrollment in the CAP Rate Program (PECO Exhibit 1).


9.
From December 28, 2001 to September 2, 2003, Customer made two payments to PECO totaling $441.25:  $198.00 on April 25, 2002 and $243.25 on April 21, 2003 (PECO Exhibit 1).



10.
Since 2001, PECO has negotiated several payment arrangements with Customer, but Customer has not kept them (PECO Exhibit 1).

DISCUSSION


Customer has alleged an inability to pay his PECO bills.  As the complainant, Customer has the burden of proving his complaint allegations by a preponderance of the evidence.  Rush v. Pennsylvania-American Water Co., 75 Pa. PUC 49 (1991); Waldron v. Philadelphia Electric Co., 54 Pa. P.U.C. 98 (1980); 66 Pa. C.S. §332(a).  The expression "preponderance of the evidence" means that the party with the burden of proof must present factual proof which is more persuasive than the factual proof presented by the opposing party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).


Hearing notifications mailed to Customer's last known address (here, the address on Customer's complaint) and not returned by the United States Postal Service are presumed to have been received by Customer.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment, 165 Pa. Cmwlth. Ct. 671, 645 A.2d 944, petition for allowance of appeal denied, 539 Pa. 696, 653 A.2d 1334 (1994); Sentner v. Bell Telephone Co. of Pennsylvania, F-00161106 (opinion and order adopted August 5, 1993, entered October 25, 1993).  Consequently, pursuant to Jefferson v. UGI Utilities, Inc., Z-00269892 (opinion and order adopted October 26, 1995, entered December 26, 1995), the unexcused failure of Customer to participate in the scheduled September 2, 2003 hearing results in a waiver of his right to a hearing on his complaint and a dismissal of his complaint with prejudice
 for his failure to present evidence substantiating his complaint allegations.  Accord 66 Pa. C.S. §332(f); 52 Pa. Code §5.245(a).



PECO is entitled to payment for the gas and electric service which it has provided to Customer.  Mill v. Pennsylvania Public Utility Commission, 67 Pa. Cmwlth. Ct. 597, 447 A.2d 1100 (1982); Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982).  Because Customer has not offered any evidence to substantiate his complaint allegations, Customer would ordinarily be directed to make a catch‑up payment to PECO consisting of all monthly budget amounts owed for his current gas and electric consumption since BCS's April 3, 2002 decision but not paid before the final resolution of the complaint at Docket No. C‑20039946.
  Stammel v. PG Energy, C‑20027994 (opinion and order adopted May 1, 2003, entered May 21, 2003); Claypool v. T.W. Phillips Gas & Oil Co., Z‑00248730 (opinion and order adopted November 9, 1995, entered December 22, 1995).


However, given Customer's enrollment in PECO's CAP Rate Program after the BCS decision, PECO is requesting that Customer make a catch-up payment of his missed CAP Rate amounts for current consumption which are lower than the BCS-ordered monthly budget amounts for current consumption (Fact-findings 3, 5 and 8).  The Commission has held that, when a utility has made a management decision to seek an amount smaller than the BCS-ordered payments, the customer may be directed to pay the smaller amount.  Anthony v. Columbia Gas of Pennsylvania, Z-00903628 (opinion and order adopted August 30, 2001, entered September 25, 2001); Magill v. Bell Atlantic-Pennsylvania, Inc., F-00493608 (opinion and order adopted June 24, 1999, entered July 21, 1999).  Consequently, I shall order Customer to make a catch-up payment of his missed CAP Rate amounts.


The following example illustrates the manner for calculating Customer's catch-up payment.  As of the September 2, 2003 hearing date, Customer's catch-up amount was $1,456.87 representing the total of Customer's unpaid CAP Rate amounts since Customer's first CAP Rate bill on October 28, 2002 minus the late payment charges of $17.25 which Customer accumulated since the October 28, 2002 bill (Fact-findings 3.b and 8).  See Stammel; Claypool.  Within fifteen days of the entry of the final Commission order at Docket No. C‑20039946, PECO shall bill Customer for the catch-up payment which he must then make.  Stammel.


Going forward from the final Commission order at Docket No. C-20039946, Customer must pay, in addition to the catch-up amount, his monthly PECO CAP Rate amounts for current gas and electric consumption plus $15.00 monthly on his overdue PECO balance until the overdue balance is fully paid (Fact-finding ).  See 52 Pa. Code §56.2 (definition of ratepayer).

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
As the complainant, Customer had the burden of proof and did not carry it.  66 Pa. C.S. §332(a).



3.
Customer is responsible for paying for the electric and gas service provided to him under his PECO account.  52 Pa. Code §§56.2.


4.
PECO has not violated any provision of the Public Utility Code, any Commission order or any Commission regulation.  See 66 Pa. C.S. §701; 52 Pa. Code §§5.21(a) and 5.22(a)(4).


5.
PECO is entitled to payment for the gas and electric service which it furnished to Customer.  66 Pa. C.S. §1303; 52 Pa. Code §§56.12, 56.14 and 56.81(1).
ORDER


THEREFORE,


IT IS ORDERED:



1.
That the formal complaint filed by Charles Samuel Thompson, Jr., against PECO Energy Company at Docket No. C-20039946 is hereby dismissed with prejudice.



2.
That within 15 days of the entry date of the Final Commission Order, PECO Energy Company shall issue a bill to Charles Samuel Thompson, Jr., in an amount equal to the sum of all PECO CAP Rate amounts owed for consumption but not yet paid.  Stammel v. PG Energy, a Division of Southern Union Company, C‑20027994 (opinion and order adopted May 1, 2003, entered May 21, 2003).



3.
That, within 30 days of the entry of the Final Commission Order, Charles Samuel Thompson, Jr., shall pay PECO Energy Company an amount equal to the bill sent to him pursuant to numbered paragraph 2 of this Order.



4.
That, in addition to the payment due under numbered paragraphs 2 and 3 of this Order, Charles Samuel Thompson, Jr., shall, going forward from the Final Commission Order, make timely payments of his monthly PECO Energy Company CAP Rate amounts plus $15.00 monthly on his overdue balance owed to PECO Energy Company until the overdue balance is fully paid.



5.
That, as long as Charles Samuel Thompson, Jr., keeps the payment arrangements stated in this Order, PECO Energy Company shall not assess late payment or finance charges against his account or terminate his gas and electric service except for valid safety or emergency reasons.



6.
That, if Charles Samuel Thompson, Jr., fails to keep the payment arrangements stated in this Order, PECO Energy Company is authorized to suspend or terminate his gas and electric service in accordance with Chapter 56 of Title 52 of the Pennsylvania Code.

Date:  September 12, 2003















Debra Paist








Administrative Law Judge
�	Customer's complaint did not list a telephone number at which Customer could be called.


�	Customer was instructed to keep one copy of the completed form for his use and to send one copy of the completed form to me and one copy of the completed form to PECO's lawyer.


�	Customer resides in Coatesville, Chester County, Pennsylvania.


�	The administrative law judge sat as a special agent pursuant to 52 Pa. Code §56.174. 


�	The expression "with prejudice" means that Customer cannot file any other complaint with the Commission regarding the same subject matter allegations against PECO that are in his current complaint.


�	The lack of evidence from Customer makes it impossible to evaluate whether his medical problems might qualify him for less than current bill payments under the Commission's analysis in Agentis v. UGI Utilities, Inc., C�00935074 (opinion and order adopted October 13, 1994, entered October 20, 1994). 
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