BEFORE THE
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:

Philadelphia Gas Works

:

INITIAL DECISION
Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


On July 8, 2002, Mary King (Complainant) filed a formal complaint (Complaint) against Philadelphia Gas Works (Respondent) with the Pennsylvania Public Utility Commission (Commission).  The Complaint represents an appeal from a decision of the Commission’s Bureau of Consumer Services (BCS) on Complainant’s informal complaint.  In her informal complaint, Complainant complained that: (1) she had received a bill for $17,000; (2) Respondent had not investigated the matter, and (3) Respondent had not posted to her account a $900.00 payment made by check.  BCS decided that:

(1)
A final bill in the amount of $4,925.15 issued in regard to Complainant’s residential building located on Frankford Avenue was correct as rendered.

(2)
A final bill in the amount of $5,897.43 issued in regard to Complainant’s residential property located on Penn Street was correct as rendered.

(3)
A final bill in the amount of $7,532.36 issued in regard to Complainant’s residential property located on Quincy Street, 2F, was correct as rendered.

(4)
Respondent was to waive all late payment charges that were assessed from August 24, 2001 to May 29, 2002 (the date of the BCS decision).

(5)
Complainant was to contact her bank and work out the problem with the $900.00 payment by check; or if Complainant could produce a receipt from Respondent for the payment, then Respondent was to credit the $900.00 payment to Complainant’s account.

(6)
Respondent was to send to Complainant final bills or a letter showing the amount of the final bills.

(7)
Complainant had thirty (30) days from the mailing date of the bills or letter to either pay the bills in full or contact Respondent and make payment arrangements.

BCS also noted that it does not establish payment schedules on final bill accounts.



In her formal complaint, Complainant alleged that she was overbilled on her accounts.  Complainant requested that the Commission direct Respondent to reduce the amount that it says she owes.


On July 31, 2002, Respondent filed an Answer to the Complaint.  Respondent admitted certain allegations while denying others.  Respondent requested that the BCS decision be affirmed.



This case was assigned to me by Hearing Notice dated September 27, 2002.  The hearing originally scheduled for February 6, 2003, was rescheduled and held on May 20, 2003.



Complainant appeared pro se and testified.  Complainant also presented the testimony of her father, Benjamin Akinboro.  (Tr. 59-61).  Complainant introduced nine (9) exhibits.  Complainant’s exhibits consisted of copies of checks; gas bills; settlement statements regarding the Penn Street and Frankford Avenue properties; a real estate purchase and sales installment contract between Complainant and Jacqueline Hunt; handwritten notes and letters; and shut-off notices.  All of Complainant’s exhibits were admitted into evidence.



Respondent was represented by Laureto Farinas, Esquire.  Respondent presented the testimony of Annmarie Nagle.  Ms. Nagle is employed by Respondent as a review officer.  Respondent introduce five (5) exhibits at the hearing.  PGW Exhibit 1 is a document that shows that Respondent credited to Complainant’s accounts certain payments made by check.  PGW Exhibit 2 consists of copies of “Contacts for Account” and “Account Financial History” regarding Complainant’s three properties.  PGW Exhibit 3 consists of copies of “Contacts for Account” and “Account Financial History” regarding the Penn Street property.  PGW Exhibit 4 consists of copies of “Contacts for Account” and “Account Financial History” regarding the Frankford Avenue property.  PGW Exhibit 5 consists of copies of “Contacts for Account” and “Account Financial History” regarding the Quincy Street property.  In addition, Respondent submitted two late-filed exhibits as per my directive at the hearing.  PGW Exhibit 6 is a copy of a revised analysis for the Penn Street property.  PGW Exhibit 7 is a copy of the BCS decision.  All of Respondent’s exhibits were admitted into evidence.


The hearing transcript in this case consists of 183 pages.

FINDINGS OF FACT


1.
Complainant, Mary King, resides at 8616 Patton Road, Wyndmoor, PA 19038.  (Tr. 6-7).



2.
Complainant owned and received gas service in her name at three tenant occupied properties in Philadelphia.  Those properties were: 4622 Penn Street, 4437 Frankford Avenue, and 6804 Quincy Street, 2F.  (Tr. 95, 113, 129).



3.
Complainant was billed for gas service to the Penn Street property from October 9, 1998 to November 30, 2001.  (Tr. 95).



4.
All of Complainant’s bills for the Penn Street property, with the exception of two, were based on readings taken from an automatic meter reading (AMR) device.  (Tr. 95).



5.
Estimated bills were issued for gas service received at the Penn Street property during the periods from October 13, 2000 to November 13, 2000, and from November 14, 2001 to November 30, 2001.  (Tr. 95-96; PGW Ex. 3 at 2-3).



6.
During the period from October 13, 1999 to October 13, 2000, there was a significant, abnormal, unexplained increase in the gas usage at the Penn Street property.  The hundred cubic feet (CCF) of gas for the period was 3819, and the cubic feet of gas used per degree day (CFDD) was 62.0.  (Tr. 109; PGW Ex. 3 at 11).



7.
For the period from October 9, 1998 to October 13, 1999, the CCF was 1899 and the CFDD was 46.3.  (Tr. 109; PGW Ex. 3 at 11).  And for the period from October 13, 2000 to November 30, 2001, the CCF was 3185 and the CFDD was 40.5.  (Tr. 109; PGW Ex. 3 at 11).



8.
One tenant lived in the Penn Street property from approximately June 1999 to September 2001 and his living habits did not change during that time.  (Tr. 165-166).



9.
Respondent issued a final bill in the amount of $5,202.17 to Complainant for the Penn Street property.  (Tr. 97-98, 137; PGW Ex. 3 at 3).



10.
The bills issued in regard to the Penn Street property during the period from October 13, 1999 to October 13, 2000, totaled $3,258.62.  However, when the usage during that period is normalized to reflect 46.3 CFDD and 2384 CCF, the bills for that period total $2,069.90 or a $1,188.72 difference ($3,258-62 - $2,069.90).  (PGW Ex. 6).



11.
Complainant was billed for gas service to the Frankford Avenue property from August 31, 1999 to January 9, 2002.  (Tr. 113).



12.
All of Complainant’s bills for the Frankford Avenue property were based on AMR readings.  (Tr. 1 13).



13.
On September 26, 2001, pursuant to Complainant’s request that she be given a separate account for each of the three properties, Respondent’s account department gave her a separate account number for the Frankford Avenue property.  Previously, the Penn Street, Frankford Avenue and Quincy Street properties were all billed under the same account number and Complainant’s payments were divided among the three properties.  Respondent continued to bill the Penn Street and Quincy Street properties under one account number.  (Tr. 75-77, 117; PGW Ex. 2 at 1).



14.
On March 27, 2002, Respondent mailed to Complainant a final bill in the amount of $4,627.34 for the Frankford Avenue property.  (Tr. 124-125).



15.
On May 19, 2003, Respondent discovered that for the period from September 1, 1999 to January 16, 2001, it had incorrectly recorded Complainant’s usage for the Frankford Avenue property as 770 CCF instead of 10,770 CCF.  (Tr. 122).



16.
The correct final bill for the Frankford Avenue property is $14,036.76 and not $4,627.34.  (Tr. 122-124).



17.
In regard to the Frankford Avenue property, Complainant received incorrect bills over the period from September 1, 2001 to May 19, 2003, or twenty (20) months.  (Tr. 128).



18.
Respondent’s policy is to offer customers an arrangement to pay off a make-up bill over a period at least as long as the period over which the customer received incorrect bills.  (Tr. 127-128).


19.
Complainant was billed for gas service to the Quincy Street property from January 7, 2000 to April 29, 2002.  (Tr. 129).



20.
Complainant received estimated bills in regard to the Quincy Street property from January 7, 2000 to March 26, 2002.  (Tr. 130).



21.
The readings for the period from January 7, 2000 to March 26, 2002 were underestimated and Complainant was consequently issued a make-up bill in the amount of $4,479.03 on March 26, 2002.  (Tr. 130).



22.
Respondent installed an AMR device at the Quincy Street property on March 26, 2002.  (Tr. 130).



23.
Subsequent to the discontinuance of service on April 29, 2002, Complainant was issued a final bill in the amount of $7,209.54 for the Quincy Street property.  (Tr. 137; PGW Ex. 5 at 2).



24.
Complainant sold the Penn Street property in November 2001.  (Tr. 10-11).



25.
Complainant sold the Frankford Avenue property in January 2002.  (Tr. 14).



26.
Complainant sold the Quincy Street property on May 7, 2003.  (Tr. 19).



27.
Subsequent to April 29, 2002, Jacqueline Hunt assumed responsibility for payment of the gas bills associated with the Quincy Street property under the terms of a real estate purchase and sales installment contract.  (Tr. 44-45; Complainant Ex. B).



28.
Respondent waived the late-payment charges assessed against the three properties in compliance with the BCS decision dated May 29, 2002.  (PGW Ex. 3 at 3; PGW Ex. 4 at 2; PGW Ex. 5 at 2; PGW Ex. 7 at 3).



29.
Respondent credited to Complainant’s accounts all of the checks Complainant included as exhibits (copies of cancelled checks) in this case.  (PGW Ex. 1).  Complainant did not raise the matter of a check dated October 16, 2000, in the amount of $900.00 in this proceeding as she had in the informal complaint proceeding.  See, PGW Ex. 7 at 3-4.

DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant alleged that she was overcharged for gas service to three of her former tenant-occupied properties in Philadelphia.  Complainant received service to 4622 Penn Street during the period from October 9, 1998 to November 30, 2001.  (Tr. 95).  Respondent sent to her a final bill in the amount of $5,202.17.  (Tr. 97-98; PGW Ex. 3 at 3).  Complainant received service to 4437 Frankford Avenue during the period from August 31, 1999 to January 9, 2002.  (Tr. 113).  Respondent will issue to her a final bill in the amount of $14,036.76 for that property.  (Tr. 123; PGW Ex. 4 at 7).  Complainant received service to 6804 Quincy Street, 2F, during the period from January 7, 2000 to April 29, 2002.  Respondent sent to her a final bill in the amount of $7,209.54 for that property.  (Tr. 137; PGW Ex. 5 at 2).  The total amount of the final bills for the three properties is $26,448.47.  (Tr. 137).  


To a significant degree, this controversy can be attributed to the confusion caused by the way Respondent billed Complainant for the three properties.  (Tr. 30).  Up until September 26, 2001, Respondent placed all three properties under the same account and Complainant received one bill each month.  When Complainant paid less than the full amount of the bill, Respondent divided the payment among the three properties.  However, Respondent did not explain to Complainant how much of her payments were allocated to each property (it was not done on an equal basis).  It then became extremely difficult, if not impossible, for Complainant to track how much money was credited to each property and how much money was owed on each property.  (Tr. 30). 


At the very least, Respondent should have placed each of the properties under a separate account and billed them separately, when Complainant requested it on September 26, 2001.  Respondent, however, only placed the Frankford Avenue property under a separate account and continued to bill the Penn Street and Quincy Street properties together under the same account.  At the hearing, Respondent’s witness testified that the Penn Street and Quincy Street properties were not placed under separate accounts on September 26, 2001, because the account for those properties had already been finalized.  (Tr. 76-77).  However, evidence provided by Respondent’s witness showed that Complainant was still being charged for service to the Penn Street property until November 30, 2001, and that she was still being charged for service to the Quincy Street property until April 29, 2002.  (Tr. 95, 129).  Therefore, contrary to the assertion of Respondent’s witness, the bills for the Penn Street and Quincy Street properties were not final on September 26, 2001, and Respondent could have placed those two properties under separate accounts just as it did in regard to the Frankford Avenue property.  By failing to place all three properties under separate accounts and billing them separately as Complainant requested, I find that Respondent provided inadequate and unreasonable service in violation of the Public Utility Code.  See, 66 Pa. C.S. §1501.  Respondent is directed to cease and desist from committing further violations of the Public Utility Code.


Each property, and the issues pertaining to it, is addressed seriatim below.

Penn Street


Respondent sent to Complainant a final bill in the amount of $5,202.17 in regard to the Penn Street property.  Complainant was billed for service to the Penn Street property from October 9, 1998 to November 30, 2001.  The bills were based on AMR readings with the exception of two (2) estimated reads.  (Tr. 95-96; PGW Ex. 3).  The problem with the Penn Street final bill stems from what Respondent’s own witness characterized as a significant, abnormal and unexplained increase in gas usage at the property during the period from October 13, 1999 to October 13, 2000, when compared to historical usage.  (Tr. 109; PGW Ex. 3 at 11).  The CFDD for that period was 62 as compared to 46.3 for the preceding 12 month period (October 9, 1998 to October 13, 1999), and 40.5 for the succeeding 13 month period (October 13, 2000 to November 30, 2001).  (Tr. 109; PGW Ex. 3 at 11).  Complainant testified that one tenant lived in the property from June 1999 to September 2001, and that his living habits did not change during that time.  (Tr. 165-166).  Based on the evidence provided by both Respondent’s witness and Complainant, I find that Complainant established a prima facie case of abnormally high bills under the “Waldron Rule”.  See, Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  Respondent then failed to meet its burden of going forward and showing that the amount of energy in dispute was actually used.  Id. at 100.  Respondent failed to produce evidence of submetering readings to major appliances, or evidence of a lack of possibility of error in reading the meters, or evidence of defective gas facilities for which the Complainant is responsible.  Id. at 101.  I therefore find that the gas usage and billing for the period from October 13, 1999 to October 13, 2000, should be adjusted to reflect the normal usage of 46.3 CFDD.  Respondent’s late-filed exhibit shows a $1,188.72 difference in billing for that period when that is done ($3,258.62 - $2,069.90).  See, PGW Ex. 6.  Respondent is directed to issue to Complainant a new final bill in regard to the Penn Street property that reflects gas usage of 46.3 cubic feet of gas used per degree day during the period from October 13, 1999 to October 13, 2000, within twenty (20) days of entry of the Commission’s final order in this proceeding.  The new final bill will be due and payable immediately upon receipt unless Complainant and Respondent enter into a payment arrangement.
Frankford Avenue


Complainant was billed for service to the Frankford Avenue property from August 31, 1999 to January 9, 2002.  (Tr. 113).  All of the billings were based on AMR readings.  (Tr. 113).  On March 27, 2002, Respondent mailed to Complainant a final bill in the amount of $4,627.34.  (Tr. 124-125).  However, on May 19, 2003, (the day before the hearing in this case),  Respondent’s witness discovered that for the period from September 1, 1999 to January 16, 2001, Respondent had incorrectly recorded Complainant’s usage  as 770 CCF instead of 10,770 CCF.  (Tr. 122).  Therefore, according to Respondent, the correct final bill is $14,036.76 and not $4,627.34.  (Tr. 122-124).


Respondent made an unfortunate error in incorrectly recording the gas usage at the Frankford Avenue property and consequently underbilling Complainant over a 20 month period (September 1, 2001 to May 19, 2003).  However, by law Respondent can collect for unbilled service.  See, PGW Tariff, Section 4.54, effective July 3, 2000.  Because this is a commercial account
 the Commission does not establish payment terms.  However, Complainant may contact Respondent and attempt to enter into a payment arrangement with it.  Respondent’s witness testified that Respondent’s policy is to offer a customer an arrangement to pay off a make-up bill over a period at least as long as the period over which the customer received incorrect bills.  (Tr. 127-128).  In regard to the Frankford Avenue property that period is twenty (20) months.  Complainant is directed to immediately pay to Respondent the final bill in the amount of $14,036.76 associated with the Frankford Avenue property unless Complainant and Respondent enter into a payment arrangement.
Quincy Street


Respondent billed Complainant for service to the Quincy Street property for the period from January 7, 2000 to April 29, 2002, in the amount of $7,209.54.  Respondent estimated Complainant’s meter readings over the period from January 7, 2000 to March 26, 2002 (approximately 27 months).  Respondent was required under its tariff then in effect, to read Complainant’s meter at least every six (6) months.  See, PGW Tariff, Section 3.21, effective July 3, 2000.  I, therefore, find that Respondent violated its tariff by not reading Complainant’s meter at least every six months.  Respondent is directed to cease and desist from committing further violations of its tariff.


Respondent underestimated Complainant’s bills for the Quincy Street property over the period from January 7, 2000 to March 26, 2002.  (Tr. 130).  When Respondent received an actual reading on March 26, 2002, when it visited the property to install an AMR device, it issued to Complainant a make-up bill in the amount of $4,479.03.  (Tr. 130).  Complainant is entitled by law to recover amounts for previously unbilled service.  See, PGW Tariff, Section 4.54, effective July 3, 2000.  Because this is a commercial account
 the Commission does not establish payment terms.  However, Complainant may contact Respondent and attempt to enter into a payment arrangement with it.  Respondent’s witness testified that Respondent’s policy is to offer a customer an arrangement to pay off a make-up bill over a period at least as long as the period over which the customer received incorrect bills.  In regard to the Quincy Street property that period is approximately twenty-seven (27) months.  Complainant is directed to immediately pay to Respondent the final bill in the amount of $7,209.54 associated with the Quincy Street property unless Complainant and Respondent enter into a payment arrangement.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant met her burden of proving that Respondent provided inadequate and unreasonable service when it failed to place each of the three properties in separate accounts and billing them separately as she had requested.  See, 66 Pa. C.S. §1501.


4.
Complainant met her burden of proving that Respondent provided unreasonable service and violated its tariff when it failed to read the meter at her Quincy Street property at least every six months.  See, 66 Pa. C.S. §1501; PGW Tariff Section 3.21, effective July 3, 2000.



5.
Complainant met her burden of proving under the Waldron Rule that some of the bills associated with the Penn Street property were abnormally and inexplicably high when compared to historic usage.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).



6.
It is just, reasonable and in the public interest to direct Respondent to adjust the final bill associated with the Penn Street property.


7.
It is just, reasonable and in the public interest to direct Respondent to cease and desist from further violations of the Public Utility Code, Commission regulations or its tariff.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Mary King v. Philadelphia Gas Works at Docket Number F-01006573 is sustained in part and dismissed in part.



2.
That Respondent, within twenty (20) days of the entry of the Commission’s final order in this proceeding, shall issue to Complainant a new final bill in regard to the property at 4622 Penn Street, Philadelphia, PA, that reflects gas usage of 46.3 cubic feet of gas used per degree day during the period from October 13, 1999 to October 13, 2000.


3.
That the final bill issued in accordance with Ordering Paragraph No. 2 will be due and payable immediately upon receipt unless Complainant and Respondent enter into a payment arrangement.



4.
That Complainant shall immediately pay to Respondent the final bill in the amount of $7,209.54 associated with the property located at 6804 Quincy Street, 2F, Philadelphia, PA unless Complainant and Respondent enter into a payment arrangement.



5.
That Complainant shall immediately pay to Respondent the final bill in the amount of $14,036.76 associated with the property located at 4437 Frankford Avenue, Philadelphia, PA unless Complainant and Respondent enter into a payment arrangement.



6.
That Respondent cease and desist from further violations of the Public Utility Code, Commission regulations or its tariff.



7.
That this case be marked closed.






______________________________________







Charles E. Rainey, Jr.







Administrative Law Judge

Date:
September 15, 2003
	�	Under cover letter dated May 22, 2003, Complainant sent to me copies of additional documents.  However, I did not request those documents from her.  Therefore, I will not consider Complainant’s extrajudicial evidence in my resolution of this case. 


	�	The Frankford Avenue property is an apartment building.  (Tr. 158; PGW Ex. 7 at 3). 


	�	The record indicates that Complainant owned the Quincy Street property and rented it to someone who resided there.  (Tr. 18-19, 53-55). 
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