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HISTORY OF THE PROCEEDINGS


On September 27, 2000, Harry and Loretta Thomas, on behalf of 29 other customers (the Complainants) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Verizon Pennsylvania Inc. (Verizon).  Essentially, the Complainants wished their calling area of the Borough of Bath to include the Easton (923 and 252 NXXs) and Pen Argyl (863 NXX) areas.



On October 17, 2000, the Respondent filed an answer to the complaint.  The Respondent stated that the local calling area of the Bath exchange has provided the Complainants with sufficient access to business, medical and other social services and that they have alleged no criteria in support of their request for Extended Area Service.


On November 9, 2000, the Office of Consumer Advocate (OCA) filed an intervention and a Motion to Join Commonwealth Telephone Company (Commonwealth) as an Indispensable Party.  On December 13, 2000, I issued an Order to join Commonwealth as a Respondent to this action.



On December 13, 2000, a telephonic Prehearing Conference was held on the complaint.  At this conference, the parties agreed on having a hearing in the service territory to take testimony of witnesses who could not appear in person before the Commission.



On March 13, 2001, a hearing was held in the service territory of the Borough of Bath.  At this hearing, a number of the customer witnesses indicated that they currently receive both local and toll telephone service from RCN Corporation (RCN) and that the calling area offered by RCN was the same as that offered by Verizon.  Others testified that they receive local service from Verizon but receive intraLATA toll service from AT&T Communications of Pennsylvania, Inc. (AT&T) or from MCI WorldCom Communications, Inc. (MCI).



On March 26, 2001, Verizon filed a Motion to Join RCN, AT&T and MCI as Indispensable Parties to this action.  On April 17, 2001, I issued an Order to join them as additional Respondents.



On January 3 and 31, 2001, Verizon moved for a Protective Order and an Amended Protective Order.  On January 17 and February 9, 2001, I granted these motions.


On January 26, 2001, OCA filed a Motion to Reconsider and Modify Protective Order.  On February 5, 2001, I denied this motion.



On May 8, 2001, at 10:00 a.m., a hearing was convened on the complaint.  The hearing was converted into another telephonic prehearing conference at the request of the parties.  On August 8, 2001, Harry and Loretta Thomas, OCA and Commonwealth Telephone Company (CTCo) filed a joint Motion to Amend Complaint to delete Pen Argyl from it and Excuse Commonwealth Telephone Company.  On August 14, 2001, I issued an Order granting this motion.


On August 28, 2001, a hearing was held on the complaint.  At the hearing, the Complainants were represented by Diane E. Dusman, Esquire (OCA).  Verizon was represented by Janet L. Miller, Esquire.



On January 14, 2002, an Initial Decision was issued, which found that EAS from the Bath exchange to the Easton exchange was not warranted.  Both Verizon and OCA filed exceptions and reply exceptions to this Initial Decision.  



By Order entered on September 25, 2002 (the September Order), the Commission directed that matter be remanded for further hearings “for submission of complete toll traffic data for the March 2001 time period to include toll traffic from any interexchange carrier that completed toll calls from the Bath exchange to the Easton exchange, as described herein.”  See the September Order, Ordering Paragraph 1.



On January 24, 2003, OTS filed a Motion to Join Sprint as an Indispensable Party to this action.  On February 3, 2003, I issued an Order granting this Motion.  Also, on February 3, 2003, I granted OCA’s Motions to Compel AT&T and RCN to Answer OCA’s Interrogatories, and OCA’s Application to Depose Verizon’s personnel.


OCA then withdrew its Application to Depose Verizon’s personnel in exchange for OCA and Verizon’s Stipulation of April 22, 2003 that the toll traffic data provided by Verizon during the initial phase and the toll traffic data provided by RCN, MCI, AT&T and Sprint represent 100% of the toll calling transmitted from Verizon’s Bath exchange to Verizon’s Easton exchange during March 2001.



On May 5, 2003, a hearing on remand was held.  There was no change in the parties’ representation.  After the hearing on remand, the parties filed their briefs as scheduled in two versions, a proprietary and a non-proprietary version.

FINDINGS OF FACT


1.
Findings of Fact Nos. 1-89 and Nos. 96-103 of the Initial Decision of January 14, 2002 are incorporated by reference into this Initial Decision On Remand.



2.
On April 22, 2003, the OCA and Verizon entered into a Stipulation which states that the toll traffic data provided by four IXCs RCN, MCI, AT&T and Sprint represents 100% of the toll calling transmitted from Verizon’s Bath exchange to Verizon’s Easton exchange during March 2001 (OCA and Verizon’s Stipulations of April 22, 2003, pp. 1 and 2).



3.
During March 2001, on the Bath to Easton route, the calling rate is [PROPRIETARY BEGINS] [PROPRIETARY ENDS], and the percentage distribution is [PROPRIATARY BEGINS] [PROPRIETARY ENDS] (OCA Statement 1 on Remand, updated April 25, 2003, pp. unnumbered).

DISCUSSION


By the September Order, the Commission remanded this case to the Office of Administrative Law Judge for further hearings and directed specifically this Office to collect toll traffic data for the March 2001 period to include toll traffic from any interexchange carrier that completed toll calls from the Bath exchange to the Easton exchange.



On April 22, 2003, OCA and Verizon entered into a Stipulation which states that that toll traffic data provided by four IXCs RCN, MCI, AT&T and Sprint represent 100% of the toll calling transmitted from Verizon’s Bath exchange to Verizon’s Easton exchange.  On April 25, 2003, the OCA revised its exhibit MJK-2 based on responses to its interrogatories and presented the toll traffic study showing the calling patterns of Bath exchange subscribers to the Easton exchange as follows:

[PROPRIETARY BEGINS]
[PROPRIETARY ENDS]
(OCA Exhibit MJK-2 – Revised April 25, 2003)


Verizon argues that the toll traffic study presented by OCA is unreliable because if the number of access lines served by Verizon and each of the IXCs are added together, the resulting number exceeds the total number of access lines receiving service in the Bath exchange in March 2001 by about [PROPRIETARY BEGINS] [PROPRIETARY ENDS], and that because Sprint did not provide the number of its access lines used to make at least one call from Bath to Easton, it is impossible to calculate the percentage distribution rate for EAS purposes (Main Brief on Remand for Verizon, pp. 4-6).


OCA counters in its Reply Brief, Reply Brief for OCA, pp. 4-7, that through the parties’ Stipulation that Verizon’s toll traffic data and the toll traffic data provided by 4 IXCs constitute 100% of the toll traffic from Bath to Easton in March 2001 and its acceptance into evidence, prevent Verizon from complaining that the data are incomplete.  Further, Verizon’s own witness conceded that the discrepancy in access line numbers made no difference because OCA used Verizon’s total access lines to derive the average number of calls.


I will adopt OCA’s arguments as my reasons for rejecting Verizon’s contentions.  However, the determination whether the Complainant’s meet the criteria set forth in Section 63.77 of the Commission regulations, 52 Pa. Code §63.77, does not depend on the calling rate and the percentage distribution alone.  Such determination must also satisfy 5 other criteria, i.e. the cost of implementing EAS, the potential increase in local service charge as a result of the EAS implementation, the community of interest, the availability of alternatives to EAS, and the economic effect on the community if the local service area is not extended.  Previously, I found that the calling rate and the percentage distribution satisfied the first criterion for a discretionary EAS and I have no reason to change this finding now.  As for the five remaining criteria, I also have no reason to conclude otherwise considering the fact that my function here is to collect the toll traffic data for March 2001, and that no new testimony is being taken on the remaining criteria, which would form a reasoned basis for changing such conclusions.



Finally, I add that no matter where a boundary line is located there will be new groups of customers who will be dissatisfied with the new exchange due to their own particular desires and needs and that an attempt to satisfy these particular desires and needs could result in continually changing and the gerrymandering of boundary lines.  Barbara J. Hart v. General Telephone Company of Pennsylvania, 64 Pa. PUC 468 (1987).  I believe that the criteria mentioned in 52 Pa. Code §63.77 should be considered cumulatively rather than in isolation and that a request for EAS will be granted only when all the criteria are met.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter of and the parties to this proceeding.  66 Pa. C.S. §701; 52 Pa. Code §63.76.



2.
The Complainants have the burden of proving that the restrictive local calling area of Verizon’s Bath exchange constitutes unreasonable service and that Verizon should conduct a subscriber poll for EAS from the Bath to the Easton exchange.  66 Pa. C.S. §332(a); 66 Pa. C.S. §1501.



3.
The Complainants have not met their burden of proving that the Bath local calling area is inadequate and that Verizon should conduct a subscriber poll for EAS from the Bath to the Easton exchange.  66 Pa. C.S. §1501; 52 Pa. Code §63.77.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Harry and Loretta Thomas v. Verizon Pennsylvania Inc. at Docket No. C-00004254 is dismissed for their failure to carry out their burden of proof.

Date:  

September 16, 2003


___________________________________








Ky Van Nguyen







Administrative Law Judge
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