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HISTORY OF THE PROCEEDINGS


On April 7, 2003, Jacque Denlinger filed a complaint against Verizon Pennsylvania, Inc.  In her complaint Ms. Denlinger alleged as follows:
We want the PCU [sic] to pay for the alley behind our homes from 102 Pearl St Lanc. Pa. to 120 Pearl St.   Your [sic] bring your trucks back there to get to phone polls [sic], electric, ect. [sic] Also, they bring these big heavy trucks back when its [sic] wet.  --  Long story short my electric car had the muffler almost ripped off and some of us, had worse problems (cars & low veh.)  me → hybrid civic hond. [sic]
2.)
The government wants us to buy hybrid & electric cars.  Mine is no lower the [sic] the gas Honda Civic.  My son has one & when he comes to see my grandson (his son) he has the same problem.

Based on these allegations, Ms. Denlinger requested the following relief:

Pay the neighbors & I for having the alley fixed.  We know someone & we helped do the stone.  $400. Paid in full.



The complaint was served on Verizon, and Verizon filed an answer to the complaint and a motion to dismiss it.  In its answer, Verizon essentially denied all of the substantive allegations in the complaint.  In its motion, Verizon argued that the Commission lacks jurisdiction over the subject matter of the complaint because the Commission has no power to award damages.  In its motion, Verizon also contends that the complaint should be dismissed for lack of standing because Ms. Denlinger has not averred that she owns the alley in question, and because she has alleged only that her car was "almost" damaged.  Verizon thus argues that Ms. Denlinger has failed to allege any injury.  Verizon also argues that she is not authorized to represent her neighbors in this action.  



According to attached certificates of service, Verizon's pleadings were served on Ms. Denlinger by first class mail on June 2, 2003.  Under the Commission's rules, the recipient of a preliminary motion such as Verizon's motion to dismiss, has ten days from the date of service of the motion to file a response.  52 Pa. Code §5.101(d).  To date, more than ten days after service of Verizon's motion, I have received no answer from Ms. Denlinger, and neither the Commission's Document Folder for this case, nor the computerized docket entry system, contains any evidence of such an answer.



This case was assigned to me on August 28, 2003.  Also, on that day, the parties were notified that a hearing would be held on October 30, 2003.  Upon my review of this case, I conclude that Verizon's motion should be granted.  The hearing should be canceled because there is no need for it.
DISCUSSION


I agree with Verizon that the Commission lacks jurisdiction over the subject matter of this complaint, but I do not agree with Verizon's argument in its entirety.  While the Commission does not have jurisdiction to award damages, Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977), it does not follow that the Commission lacks jurisdiction to hear a complaint that seeks damages.  If such a complaint alleges a violation of the Public Utility Code, and if the allegations are established by the evidence presented at a hearing, an Administrative law Judge and the Commission might conclude that the utility committed violation of 66 Pa.  C.S. §1501 by failing to provide safe and adequate service.  Although the Commission would not be able to award damages, it may decide to impose a fine or other penalty upon the utility.  On the other hand, not every conceivable act committed by a public utility is governed by the Public Utility Code.


In Elkin v. Bell Telephone Co., 491 Pa. 123, 420 A.2d 371 (1980), the Supreme Court of Pennsylvania explained the doctrine of primary jurisdiction which accommodates the adjudicative roles of the Commission and the Court of Common Pleas where each has jurisdiction over some part of a controversy:  



Therefore, where the subject matter is within an agency's jurisdiction and where it is a complex matter requiring special competence, with which the judge or jury would not or could not be familiar, the proper procedure is for the court to refer the matter to the appropriate agency.  Also weighing in the consideration should be the need for uniformity and consistency in agency policy and the legislative intent.  Where, on the other hand, the matter is not one peculiarly within the agency's area of expertise, but is one which the courts or jury are equally well-suited to determine, the court must not abdicate its responsibility.  In such cases,8 it would be wasteful to employ the bifurcated procedure of referral, as no appreciable benefits would be forthcoming.  



______________________________


8  Examples include failure to provide any phone service, or failure to print name and number in phone directories, etc.  In this respect, we must distinguish Behrend v. Bell of Pennsylvania, 431 Pa. 63, 243 A.2d 346 (1968).  Although that case involved the omission of customers' names and numbers from the Pittsburgh phone directory, the relief sought was not damages.  Complainant prayed, in equity, that Bell and the directory printers, the Reuben H. Donnelley Corporation, be compelled to republish or amend the phone directories, or, alternatively, to distribute corrections to all persons and entities who received the faulty directories.  Given the nature of the relief sought, it was eminently more appropriate to have the PUC, endowed with authority to render such relief if proper, hear the case in the first instance.  Matters such as peak‑hour loads, WATS line distributions, rates, etc. are clearly within the purview of the PUC's expertise.   

Elkin, 491 Pa. at 134-135.  



In De Francesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982), fire broke out on property where appellants Joseph G. De Francesco and Frank Crea operated a business.  Before the fire could be controlled, it spread to the adjacent business property of appellants Joseph F. and Bernice Loy.  Structures on both properties were consumed by flames.  Appellants brought suit in trespass and assumpsit against appellees Western Pennsylvania Water Company, alleging that the fire was not controlled because the water company failed to provide water pressure in the fire hydrant near appellants' properties.  The appellants alleged that the water company's employees had worked on the hydrant the day of the fire and, as a result, the water pressure in the hydrant sputtered off and on, below its normal pressure.  Hence, appellants claimed, the fire raged beyond the control of the Pittsburgh Fire Department causing the damage to their properties.  There, the Supreme Court of Pennsylvania held that:



The controversy now before us, however, is not one in which the general reasonableness, adequacy or sufficiency of a public utility's service is drawn into question.  Resolution of appellant's claims depended upon no rule or regulation predicated on the peculiar expertise of the PUC, no agency policy, no question of service or facilities owed the general public, and no particular standard of safety or convenience articulated by the PUC.  Rather, the gravamen of the allegations at trial was within the prescan authority of the courts, i.e., that the utility negligently failed to provide service required.    

De Francesco, 499 Pa. at 378.



In Schriner v. Pa. Power & Light Co., 348 Pa. Superior Ct. 177, 501 A. 2d 1128 (1985), the Schriners sought damages for the loss of their dairy cattle which, because of a mastitis infection, either died or had to be destroyed.  The Schriners alleged that the infection occurred because of "stray voltage" from milking equipment which had been electrified by Pennsylvania Power & Light Co. (PP&L).  PP&L argued that the Commission, rather than the court of common pleas, had primary jurisdiction over a suit alleging injury to dairy cattle because of "stray voltage" from milking equipment electrified by the power company.  In rejecting this argument, the Superior Court stated:



In the instant case, while the Schriners have ostensibly sued from the position of consumers, the complaint contains allegations which only remotely deal with the reasonableness, adequacy, efficiency or safety of the services, facilities or rates provided by Appellant, PP & L.  Among the specific allegations of negligence, the Schriners have stated that PP & L, having exclusive control of its distribution system, allowed voltage to escape therefrom in large enough quantity to adversely affect the Schriners' dairy cattle; that PP & L failed to advise the Schriners of corrective measures which could have been taken by them to eliminate the stray voltage problem; and that PP & L undertook to advise and supervise corrective measures to eliminate the problem and did so negligently, allowing the problem to continue and eventually injure the Schriners.  These are traditional concepts of negligence which only tangentially address the reasonableness, adequacy and sufficiency of the electric service being provided by PP & L.   



PP & L argues, further, that the problem of "stray voltage" is so complex that it requires the special expertise of the PUC.  However, resolution of the Schriners' claims depends upon no rule or regulation predicated upon the peculiar expertise of the PUC, no agency policy, no question of service or facilities owed the general public, and no particular standard of safety or convenience articulated by the PUC.  DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 378, 453 A.2d 595, 597 (1982).   

Schriner, 501 A. 2d at 1130-1131.  See also Slater v. Pennsylvania Power Co., 383 Pa. Super. 509, 557 A.2d 368 (1989), app den Slater v Pennsylvania Power Co., 525 Pa. 585, 575 A.2d 115 (1990).



These cases stand for the proposition that the Commission does not have jurisdiction to hear cases involving simple negligence on the part of a utility, or other matters that do not require the Commission's specialized expertise to decide.  Whether Verizon negligently damaged the alley behind Ms. Denlinger's home is most definitely not an issue that requires application of the Commission's specialized expertise in utility matters.  Thus, this complaint must be dismissed for lack of jurisdiction.


Two other comments are in order here.  First, because this complaint is being dismissed for lack of jurisdiction, I cannot rule on Verizon's standing argument.  Second, because this complaint is being dismissed for lack of jurisdiction, it is not a ruling on the merits of the complaint.  Thus, Ms. Denlinger is free to bring a complaint against Verizon in the appropriate forum (either the local court of common pleas, or the local district justice's office).

CONCLUSION OF LAW


The Public Utility Commission lacks subject matter jurisdiction over this complaint.

ORDER


THEREFORE, 


IT IS ORDERED:



1.
That the complaint of Jacque Denlinger v. Verizon Pennsylvania, Inc. at Docket No. C-20030017 is dismissed for lack of jurisdiction.


2.
The hearing scheduled for October 30, 2003 is canceled.
Date:  September 18, 2003


___________________________







Michael C. Schnierle







Administrative Law Judge
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