BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Tony and Deborah DiMenichi


:







:


v.




:

C-20029026







:



PPL Electric Utilities Corporation


:

INITIAL DECISION

Before

Cynthia Williams Fordham
Administrative Law Judge

HISTORY OF THE PROCEEDING



On December 2, 2002, Tony and Deborah DiMenichi, (“Mr. and Mrs. DiMenichi” or “Complainants”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PPL Electric Utilities Corporation (“PPL” or “Respondent") alleging that they sent the Respondent a letter requesting answers to questions about unpaid electric bills and a lawsuit; that the Respondent’s representative called them but failed to give them a reasonable explanation for why they were involved in the lawsuit when they were not the ratepayer of record; that they were told that they could be held liable because their names were on the deed; and that the representative changed her statements after further questioning.  In the September 26, 2002 correspondence to the Respondent, the Complainants also questioned whether they are responsible for their tenants’ PPL bills in the apartment buildings that they own.  They asked how property ownership establishes liability for utility bills.



On January 7, 2003, the Respondent, through its attorney, filed a certificate of satisfaction, dated January 3, 2003.  On January 9, 2003, the Complainants filed a letter, dated January 4, 2003, stating that they wanted a letter of explanation that clearly states that they were not responsible for the debt.



The proceeding was marked closed by Secretarial letter dated January 31, 2003. 



On January 28, 2003, the Respondent, through its counsel, filed a Conditional Answer with Preliminary Motions and New Matter.  In the answer, the Respondent averred that it provided electric service to the subject electric service premises and filed a complaint at the district justice level against the owners for non payment.  The owners were listed as Brad and Stacey DiMenichi.  The Respondent stated that Brad and Stacey DeMenichi failed to file a response to the complaint.  Consequently, a default judgment was entered against the Complainants and Brad and Stacey DeMenichi.  After the judgment was transferred to the Court of Common Pleas of Lehigh County, Pennsylvania, the judgment was paid in full.



In the Preliminary Motion, the Respondent stated that a final judgment by default was entered by the Court of Common Pleas of Lehigh County, Pennsylvania.  The Respondent averred that the matters in the instant complaint concern the default judgment.  The Respondent argued that the Court of Common Pleas of Lehigh County has exclusive jurisdiction regarding matters about a Final Order entered under its judicial authority.  The Respondent contended that the Commission does not have subject matter jurisdiction to hear the matters in the instant complaint or to set aside the default judgment entered by the Court of Common Pleas of Lehigh County, Pennsylvania.  



In light of the Motion to Dismiss, by Order, dated June 2, 2003, the presiding officer changed the hearing scheduled for June 12, 2003 to a telephonic prehearing conference and held the motion in abeyance.  The Complainants were given the opportunity to answer the motion during the prehearing conference since they did not file a written answer to the Motion to Dismiss.



A prehearing conference was held in this matter on June 12, 2003, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  Complainant, Tony DiMenichi, participated.  PPL Electric Utilities Corporation was represented by William Fries, Esquire.  The Respondent presented one witness, Anita Scott, a customer service representative.  The Respondent presented nine exhibits:  PPL Ex. 1-Deed for 1027 Lehigh Street in Allentown, PA; PPL Ex. 2-Mortgage for 1027 Lehigh Street in Allentown, PA; PPL Ex. 3-Civil Complaint-PPL v. Brad, Stacy (sic),
 Tony and Deborah DiMenichi; PPL Ex. 4-Notice of Judgment for Tony DiMenichi; PPL Ex. 5- Notice of Judgment for Deborah DiMenichi; PPL Ex. 6- Notice of Judgment for Brad DiMenichi; PPL Ex. 7- Notice of Judgment for Stacy (sic) DiMenichi; PPL Ex. 8- Praecipe and Writ of Execution; and PPL Ex. 9- Judgment entered in Lehigh County Court December 11, 2000.  

The record in this case consists of a 38-page transcript and nine exhibits. 

FINDINGS OF FACT



1.
The Complainants are Tony and Deborah DiMenichi, 1235 E. Rosemont Drive, Bethlehem, PA 18018.



2.
The Respondent is PPL Electric Utilities Corporation.



3.
Tony and his wife, Deborah DiMenichi and their son, Brad, and daughter-in-law, Stacey, became owners of the property at 1027 Lehigh Street in Allentown, PA (18102) on November 30, 1994 (Tr. 10, 11, 23; PPL Ex. 1). 



4.
Tony and Deborah DiMenichi and their son, Brad, and daughter-in-law, Stacey, signed a mortgage for 1027 Lehigh Street in Allentown, PA in 1996 (Tr. 11, 12, 23; PPL Ex. 2)



5.
Mr. Tony DiMenichi knew that his son and daughter-in-law were having credit problems and that the bills were being sent to the Lehigh Street address (Tr. 12, 13). 



6.
Mr. Tony DiMenichi never requested that the bills be sent to his address (Tr. 13). 



7.
Mr. and Mrs. Tony DiMenichi have lived at 1235 East Rosemont Drive, Bethlehem, PA since 1989 (Tr. 13). 



8.
The Respondent provided electric service to 1027 Lehigh Street in Allentown, PA (Tr. 4, 14). 



9.
The Respondent authorized Richard Focht, Esquire, to file a District Justice complaint against the property owners at 1027 Lehigh Street in Allentown.  Mr. Focht filed a civil complaint in the Office of District Justice David Leh on behalf of the Respondent against Brad DiMenichi, Deborah DiMenichi, Tony DiMenichi and Stacy (sic) DiMenichi at 1027 Lehigh Street in Allentown, PA (Tr. 14, 22, 23; PPL Ex. 3).  


10.
When the Defendants did not respond or contest the complaint, default judgments were entered.  Separate notices of the default judgment were issued for Brad DiMenichi, Deborah DiMenichi, Tony DiMenichi and Stacey DiMenichi (Tr. 15, 23, 24; PPL Ex. 3, 4, 5, 6, 7).


11.
The District Justice entered the default judgments on August 14, 2000 (Tr. 15; PPL Ex. 4, 5, 6, 7).



12.
After Tony DiMenichi found out about the judgment when he tried to refinance his mortgage, he contacted his son.  Prior to the contact, Brad DiMenichi made the final payment to the Respondent (Tr. 13). 



13.
The judgment was satisfied within 48 hours of the loan application.  The Respondent satisfied the judgment on September 9, 2002 (Tr. 13, 14, 19; PPL Ex. 8).



14.
Richard Focht, Esquire, sent a letter, dated January 6, 2003, to Mr. DiMenichi explaining how the judgment was obtained (Tr. 17).


15.
Tony DiMenichi admitted the following:  that he and his wife did not suffer damages; that the Respondent did not report them to the credit agencies; that there is nothing on his credit report concerning this transaction; and that his refinancing application was approved (Tr. 18, 19, 32). 


16.
The Respondent has a program called third party notification.  The Respondent will notify a third party when the bill is delinquent or if there is a possibility of the service being terminated (Tr. 27, 29, 30).  

DISCUSSION



The Respondent filed an answer, new matter and a motion to dismiss the complaint.  The Respondent alleged that the Commission does not have jurisdiction to hear the matters complained of in the complaint or to set aside the default judgment entered by the Court of Common Pleas of Lehigh County, Pennsylvania.


It is undisputed that the Commission does not have jurisdiction to set aside the default judgment.  During the prehearing conference, the Respondent’s witness explained that the Respondent sued each of the four owners of the property at 1027 Lehigh Street when the electric bill was delinquent.  In addition, Tony DiMenichi admitted the following:  that he and his wife did not suffer damages; that the Respondent did not report them to the credit agencies; that there is nothing on his credit report concerning this transaction; and that his refinancing application was approved (Tr. 18, 19, 32). 


During the prehearing, Mr. DiMenichi indicated that he was concerned because he owned other property and he did not want to be held responsible for those bills.  Anita Scott, a customer service representative for the Respondent, explained that the Respondent has a third party notification program that might be helpful.  If he enrolls in that program, he will be notified when the tenant’s bill becomes delinquent or when the service is in jeopardy of being terminated (Tr. 27-30).  Mr. DiMenichi seemed to be satisfied with this information (Tr. 30). 



The Commission cannot act where there is no subject matter jurisdiction.  In addition, the Complainant admitted that he did not suffer damages. Furthermore, there is no factual dispute, cause of action or remedy.  


The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest. 66 Pa. C. S. §703(b).  The facts in this case are undisputed and the Commission does not have subject matter jurisdiction.  Consequently, a hearing is not in the public interest.  Accordingly, this complaint will be dismissed without a hearing.



For the foregoing reasons, the Motion to Dismiss is granted and the complaint is dismissed in its entirety. 

CONCLUSIONS OF LAW

1.
The Commission does not have subject matter jurisdiction to set aside a default judgment entered by a court.


2.
There are no disputed questions of fact in this case and there is no remedy.



3.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest. 66 Pa. C. S. §703(b).

ORDER

THEREFORE,


IT IS ORDERED:



1.
That the complaint filed by Tony and Deborah DiMenichi against PPL Electric Utilities Corporation at Docket C-20029026 is dismissed in its entirety.



2.
That the record in this case be marked closed.

Date:
September 26, 2003



__________________________________








Cynthia Williams Fordham







Administrative Law Judge

� 	Carlock v. United Telephone Company, Docket No. F-00163617 (Order entered July 14, 1993).  In Carlock, the Commission stated that a motion to dismiss should not be granted against an unrepresented Complainant who has not had an oral opportunity to explain his position.  


� 	Stacey DiMenichi is referred to as Stacy in the civil complaint.
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