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history of the proceeding

On January 19, 2001, Edward D. Morra, Jr. (“Complainant”) filed a formal complaint against the Pennsylvania-American Water Company (“Respondent” or “PAWC”).  The relief sought by Mr. Morra was for PAWC to extend its water mains from Kings Creek Road to the McCracken Hill area of Hanover Township, Washington County.  The complaint referred to dry and low wells as well as non-potable well water in the area.  On February 12, 2001, PAWC filed an answer demanding that proof be provided at an evidentiary hearing.

On February 20, 2001, the Office of Consumer Advocate (“OCA”) filed a Notice of Intervention in the matter.  The OCA’s purpose in intervening was to assist Mr. Morra and the other residents of McCracken Hill in obtaining the needed water service at the lowest possible cost to them.  The Office of Administrative Law Judge scheduled a Settlement Conference for April 11, 2001.  The parties engaged in informal mediation for the next fourteen months.

On July 17, 2002, the parties requested that the matter be assigned to an Administrative Law Judge for disposition.  The matter was then assigned to the undersigned and an evidentiary hearing was scheduled to be held on November 12, 2002.  The parties exchanged pre-filed testimony and the hearing was held as scheduled in Pittsburgh.  The record consists of a 245-page transcript of that hearing.  In addition the Complainant introduced Statements 1, 1-S, 2 and 2-S, plus nine exhibits.  PAWC introduced Statements 1, 1-A through 1-E, and 2, 2-A through 2-E.

On January 21, 2003, a telephonic status conference was held.  This resulted in OCA submitting into the record Late-Filed Exhibits Nos. 1 through 5.  On May 21, 2003, I issued an order admitting the Late-Filed Exhibits and setting a briefing schedule.  OCA and PAWC filed main and reply briefs pursuant to that schedule and the record closed on July 7, 2003.

findings of fact
1. The Complainant, Edward D. Morra, Jr. resides in the McCracken Hill area of Hanover Township, Washington County, Pennsylvania (“McCracken Hill”)

2. Mr. Morra and the Office of Consumer Advocate (“OCA” or “Intervenor”) request that the Commission direct the Pennsylvania-American Water Company (“PAWC”) to provide water utility service to McCracken Hill without “contribution in aid of construction.”

3. Including Mr. Morra, there are 32 residential units in the McCracken Hill area who are seeking public water service from PAWC.

4. In January 2002, the Pennsylvania Department of Environmental Protection (“DEP”) concluded that “33% of the water supplies” (i.e. individual wells) in the McCracken Hill area are contaminated with coliform bacteria and are considered unsafe for human consumption.”  (Ex. TLF-1)
5. Contaminated water as described in paragraph 4 should be boiled for one full minute or be subjected to a disinfection system.  (Tr. 134)

6. Ultra violet disinfection systems are effective if properly installed, operated and maintained.  (Tr. 139)

7. Because of the noted contamination residents in the McCracken Hill area are required to buy drinking water to avoid becoming ill.  (Tr. 31)

8. The well water in the McCracken Hill area is also very hard and readily causes damage to heating elements in water heaters, which have to be replaced often.  Mr. Morra replaces such units every three or four months.  (Tr. 73)

9. The well water in the McCracken Hill area has a high iron and calcium content which leaves a red colored deposit in sinks and toilets.  The water also damages faucets and coffee machines.  (Tr. 37-43)

10. The wells in the McCracken Hill area supply insufficient amounts of water for the resident’s requirements.
11. The Morra family does not have enough well water to bathe or wash clothes at their home.  They travel 4 or 5 miles to the home of relatives to perform such functions.  (Tr. 72, 89-91)

12. One resident, Mrs. Smith, testified that in the year 2000 she lost all water and spent $2,000.00 to have her well drilled deeper.  (Tr. 16)

13. The DEP concluded that 8 of 14 homes in the area surveyed reported water quantity problems. (Ex. TLF-1)

14. The shortage of water in the McCracken Hill area presents an increased danger due to the limited fire protection.  There are two fire hydrants currently available.  One is at Routes 18 and 22, approximately 7 miles distant and one is about 175 yards away from the intersection of McCracken Hill and Kings Creek Roads.  (Tr. 82, 84, 99)

15. The hydrant on Kings Creek Road is not practical for use because a line from it has to cross a covered bridge which renders the bridge closed to other rescue ambulance vehicles.  (Tr. 100-103)

16. The McCracken Hill area residents testified that lack of water has a negative effect on the resale value of their homes.  Likewise, it is a factor which keeps property owners from building homes on unimproved lots.

17. PAWC takes the position that it will install the requested main line extension in accordance with the terms of its tariff.  (PAWC St. 2 pp. 3-7; PAWC         Ex. 2‑A)

18. The main extension proposed by witnesses for the OCA has an estimated cost of $394,021.  (OCA Late-Filed Ex. 1)

19. PAWC’s Tariff Rule 27 incorporates the revenue-justified investment formula set forth in the Commission’s line extension regulations at 52 Pa. Code §65.21 et seq (PAWC St.1 pp. 4-6)

20. PAWC calculates that, pursuant to its Tariff Rule 27, each Bona Fide Service Applicant would have to invest $6,200 for the requested main line investment.  (PAWC St. 2, p. 6)

21. The number of Bona Fide Service Applicants within the area defined by OCA witness Fought is uncertain.  The OCA estimates that there are 33 potential service locations in the proposed service area.  This figure includes a vacant lot and a barn.  (Tr. 48-57; OCA Ex. TLF-4; PAWC Ex. 2-A)

22. None of OCA’s proposed service locations has filed an application for service, agreed to take water service if it becomes available, or to extend a service line to the curb line of their respective premises.  These are some, but not all of the conditions necessary for status as Bona Fide Service Applicants.  (PAWC Ex. 2-A, Third Revised Page 72, Paragraph 27.1(D)(1))
23. Hanover Township enacted an ordinance requiring residential dwellings to connect to a public water supply if such dwellings are located within 150 feet of a water main.  (OCA St. 2 p. 6)  However, there is no evidence in the record to show how many of the proposed service locations lie within that distance from the proposed main.

24. In the event all of OCA’s estimated 33 potential service locations were Bona Fide Service Applicants and definitely would become PAWC customers on the proposed mains, PAWC’s required investment would be $204,600.  (PAWC St. 2 p. 6)

25. PAWC’s required investment is $189,421 less than the estimated cost of the project ($394,021 – 204,600 = $189,421).  Under the terms of PAWC’s Tariff Rule 27, a customer contribution totaling $189,421 would be required.  (PAWC St. 2      p. 6)
26. OCA witness Fought proposed an alternative route for a portion of the requested main extension.  This alternate route would place the line in or parallel to, a private power company right-of-way that runs behind properties fronting on McCracken Hill Road (OCA St. 1, pp.4-5; OCA Exs. TLF-4 and TLF-5)

27. The alternative route proposed by OCA witness Fought has an estimated cost of $373,535 and a variation of that route is estimated at $371,843.  (OCA Late Filed Exs. 1 and 4)

28. There is no evidence that the private right-of-way needed for Mr. Fought’s proposal could be obtained, or at what cost.  (PAWC St. 1, pp. 8-9)

29. There is no evidence that the power company currently holding a right-of-way in that area would allow PAWC to share the site.  (PAWC St.1, p. 8)

30. There is no evidence of how much additional cost might be involved in developing the proposed right-of-way.  These costs would include surveying, deep preparation and recording, preparing joint usage agreements, tree cutting as well as ingress and egress operation and maintenance costs.  (Tr. 217-218; PAWC St. 1 pp. 8-9)

31. If the alternate route were to be used, properties on the south side of McCracken Hill Road could not be served by it.  (PAWC St. 1 p. 9)

32. OCA argues that PAWC should be directed to seek a loan under the Authority created by the General Assembly in 1988, named the Pennsylvania Infrastructure Investment Act and known as “PennVest.”
33. A customer contribution of $6,500 (a figure which includes up-front costs) per applicant could be financed with a ten-year home equity loan for less than $69.00 per month (PAWC St. 2, p. 8) based on interest rates at the time the testimony in this matter was taken.

34. If a public water supply were introduced to the McCracken Hill area, homeowners would be relieved of (1) expenses they currently incur to obtain water on their own; to wash clothes in laundromats; to operate wells, pumps and in-home water treatment systems; and (2) capital costs to dig new wells, replace well and treatment equipment.  (PAWC St. 2, pp. 8-9)  Also, a public water supply will likely reduce homeowner’s insurance costs and increase the fair market values of their properties.  (PAWC St. 2, p. 9)

35. A Water Well Survey conducted by the DEP examined eleven wells in the McCracken Hill area and found eight wells to have no contamination; two tested positive for “total coliform”; and one well tested positive for fecal coliform.  (Tr. 130-139, Mary K Frederick, Ex. 1)

36. Subsequent to the DEP testing, the owner of the well with fecal coliform installed an in-home treatment system and subsequent tests by the homeowner showed no bacterial contamination.  (Tr. 33)

37. Ultra-violet purification systems are available for purifying well water.  (Tr. 138-139)

discussion

Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a), provides that the party seeking relief from the Commission has the burden of proof.  In this case, Mr. Morra has requested that the Commission direct PAWC to extend its mains to the McCracken Hill area of Hanover Township where there is no public water available.  The Complainant wants the Commission to direct PAWC to provide this service without contributions from the potential customers who would be recipients of the desired water service.  Mr. Morra, therefore, bears the burden of proof in this proceeding.
“Burden of Proof” refers to the duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even a small amount, than the evidence presented by the opposing party.  If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If the utility company does not rebut the evidence, the complainant will prevail.  If the utility company rebuts the complainant’s evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility company’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another, the burden of proof never shifts; it is always on the complainant.

If the utility company submits evidence of “co-equal” weight to refute the complainant’s evidence, the complainant has not satisfied the burden of proof unless it presents additional evidence opposing the utility’s evidence.  See: Morrissey v. PA. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).

The decision of the Commission must be supported by substantial evidence.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See: Murphy v. Comm. Dept. of Public Welfare, 480 A.2d 382 (Pa. Cmwlth. Ct. 1984).

This case is governed by the Commission’s regulations on line extensions at 52 Pa. Code §§65.1 and 65.21-65.23, which were approved by the Commission’s Order entered October 7, 1996 at Docket No. L-00930089 and published at 27 Pennsylvania Bulletin 799 et seq. (February 15, 1997).
Under Section 1501 of the Public Utility Code, 66 Pa. C.S.A. §1501, public utilities are obligated to provide “reasonable service” to the public, including the obligation to make line extensions “to such service and facilities as may be necessary or proper for the accommodation, convenience, and safety of its patrons, employees and the public.”  At the same time, Pennsylvania case law has recognized that a public utility’s duty to provide line extensions is not unlimited and therefore, will not obligate the public utility to make line extensions for which there is no “public need” or to make line extensions which are uneconomic or unreasonable.  See: Sherman v. Public Service Commission, 90 Pa. Superior Ct. 523 (1927); Ridley Township v. Pa. P.U.C., 94 A.2d 168 (Pa. Superior Ct. 1953).

It is the Complainant’s position, as set forth by the Intervenor, OCA, that there is a compelling need for water service in the McCracken Hill area of Hanover Township.  And because of this public need PAWC should extend its service without mandatory customer payments toward construction.  The Complainant points to the area’s considerable water potability problems, water quantity problems, public safety problems due to non-existent fire hydrant service and economic hardships to the residents of the area.

There is no doubt that the Complainant and the McCracken Hill area residents need a dependable source of water.  But this need must be weighed against the duty of PAWC to extend its service without customer contributions.  PAWC argues that the McCracken Hill project cannot be done economically without requiring customer contributions.  

Neither the Complainant nor OCA alleges that PAWC has violated the Public Utility Code or any Order or regulation of the Commission.  To the contrary, the Complainant’s position is that PAWC is adhering too strictly to its own tariff or, on the other hand, the Commission should make an exception to the rule under the facts of this case.  In the alternative the Complainant argues that the Commission’s regulations are unreasonable.  

The Commission has made it clear since its October 7, 1996 Order establishing its line extension regulations that those regulations were adopted for the express purpose of supplanting case-by-case adjudications.  See: Cindy Parks et al. v. Pennsylvania-American Water Company, C-00015377, C-20028177, C-20028361 (entered August 7, 2003).
In fact, the recent opinion and order in the Cindy Parks et al case, Supra, resolves more of the issues presented in this case than the avoidance of case by case litigation.  I find that Cindy Parks et al is dispositive of the issues raised in this matter.

In Cindy Parks et al, the Commission was faced with a dispute similar to the one presented here.  In that case the Commission rejected the “public need” argument citing what it had ruled in an earlier case.  In Popowsky v. Pennsylvania-American Water Company, Docket No. R-00943155C001, 1997 Pa. P.U.C. LEXIS 143 (Order entered June 9, 1997) the Commission affirmed ALJ Louis G. Cocheres when he observed that:
In its main brief, the OTS [Office of Trial Staff] argued that an exception should be made to require [the Company] to provide a main extension without [Contribution in Aid of Construction] to serve applicants whose existing wells have become polluted to the point where the wells are not useful for any domestic purpose…While the OTS proposal is an interesting social program, there is no indication that the Commission or the Courts have ever considered such a requirement.  Essentially, the OTS suggestion would make the utility the provider of last resort without regard to cost.

The Commission’s regulations regarding line extensions (at 52 Pa. Code §§65.1 and 65.21-65.23) establish the amount a utility can be required by law to invest in a main extension for a Bona Fide Service Applicant.  The regulations are designed so that line extensions should be funded by utilities only to the extent that they are economic, economic in the sense that they do not impose financial burdens on either the utility or the existing water customers.  The Commission does not impose a prohibition on the utility investing more than the formula requires but neither does it authorize complainants to insist on any higher level of investment.

The regulations attempt to define what is “economic” and to avoid the case by case examination of what amount the customer should contribute for having a safe, reliable, potable water supply.  The constant litigation of this issue often leads to increased costs to the utility which must then, in turn, be passed on to the existing water customers.

The record makes it clear that Mr. Morra and his neighbors experience service difficulties due to their lack of clean, reliable water service.  But there is nothing in the record upon which I can base a conclusion that Pennsylvania-American Water Company is in violation of its tariff which has been approved by the Commission.

Pennsylvania-American Water Company’s Tariff Rule 27, having been approved by the Commission, is presumed to be fair and reasonable.  Nothing in the record rebuts that presumption.  Neither is there evidence that the tariff has been unfairly or unreasonably applied.  For those reasons, the complaint must be dismissed.

conclusions of law
1. The Commission has jurisdiction over the parties to and the subject matter of this dispute.

2. As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.

3. This case is governed by the Commission’s Regulations regarding line extensions.  These Regulations are found at 52 Pa. Code §§65.1 and 65.21-65.23.

4. Pennsylvania-American Water Company’s Tariff Rule 27 has been approved by the Commission and is presumed to be just and reasonable.  See: Zucker v. Pa. P.U.C., 43 Pa. Cmwlth. 207, 401 A.2d 1377 (1979); Brockway Glass Co. v. Pa. P.U.C., 62 Pa. Cmwlth. 238, 437 A.2d 1067, 1070 (1981)

5. Pennsylvania-American Water Company has complied with its Tariff Rule 27.

6. The Complainant has failed to meet the burden of showing that Pennsylvania-American Water Company’s Tariff Rule 27 is unjust, unreasonable or unlawfully discriminatory.

7. The Complainant is not entitled to the relief he requests.

order

THEREFORE,

IT IS ORDERED:

That the complaint of Edward D. Morra, Jr. v. Pennsylvania-American Water Company at Docket No. C-00014733 is dismissed for failure to meet the burden of proof.
Date:  September 22, 2003



___________________________








Fred R. Nene








Administrative Law Judge
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