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HISTORY OF THE PROCEEDING


On December 6, 2002, Donna Hill (Richardson) (Hill or Customer) filed this complaint against PECO Energy Company (PECO or Utility).  During the hearing, Hill informed us that she does not go by Richardson any longer, so I will refer to her as Hill.  She alleges that the budget amount set for her is too high, and that she cannot pay $1,000.00 up front.  She wants both amounts to be lowered. 


On January 8, 2003, PECO filed its answer to the complaint.  PECO denied that Hill was unable to pay her electric bill, and demanded strict proof thereof at hearing.  PECO averred that at the time of the Answer, Hill’s balance was $9,431.69, her average monthly bill was $241.00 and her calculated budget was $263.00.  PECO further averred that on or about October 30, 2002, BCS issued a decision on informal complaint directing Hill to pay $1,000.00 to PECO by November 22, 2002, and then to pay, beginning in December 2002, a budget of $263.00 and a payment on arrears of $100.00 monthly, and that Hill had not complied with the decision.  PECO attached a copy of the decision to its Answer. 


On March 17, 2003, a hearing notice was issued assigning the case to ALJ Turner, and scheduling an initial telephone hearing to be held on Friday, June 6, 2003 at 10:00 a.m.  



On April 21, 2003, the ALJ served a Prehearing Order setting forth basic procedures to be followed before and during the hearing.  


On May 27, 2003, Hill faxed a letter to the Commission requesting a continuance because she was under the care of a doctor for chronic depression, her financial situation was very stressed, that a bad break-up with her husband had left her in financial ruins, and that she had left a message concerning settlement with PECO but had heard nothing back yet.  On May 30, 2003, the ALJ sent a copy of this letter to PECO.  The ALJ contacted Hill about her request, discussed hearing procedures with her, and ultimately denied the continuance request.  Hill also provided her correct phone number to use for the telephone hearing.


On May 22, 2003, the ALJ received PECO’s pre-filed exhibits:  PECO 1, an account statement; PECO 2, a listing of payment agreements made with Hill; and , PECO 3, copies of three BCS decisions on informal complaints filed by Hill, including the most recent one.


On June 5, 2003, the ALJ received by fax from Hill a filled-in copy of the form provided to her in the Prehearing Order to record her income and expenses.  Written on the form was a request to start early.  The ALJ provided a copy to PECO by fax.


The hearing was convened on June 6, 2003 at 9:45 a. m.  Hill appeared and testified, and her form was admitted as an exhibit, Hill 1.  PECO was represented by counsel, Priya Sankar, Esq., who called one witness, Anthony Costello who testified and authenticated PECO’s pre-filed exhibits, which were then admitted to the record as PECO 1, 2, and 3.  

FINDINGS OF FACT


1.
Donna Hill (Customer) is a residential customer of PECO.  According to Commission files, Customer’s address is 229 Pennington Avenue, Morton, PA 19070.  She receives residential electric and gas heat service from PECO.  



2.
PECO Energy Company is a Pennsylvania corporation providing electric and natural gas service for compensation in Pennsylvania.



3.
Hill has take-home income of $2,800.00 a month, and a gross weekly pay of $933.00.  If one assumes four (4) weeks in a month, this equals a gross monthly income of $3732.00.


4.
Hill’s reported the following expenses: 

Monthly Household Expenses

Amount

Rent/Mortgage




$ 900.00


Electric/Gas




$ 363.00 (BCS budget)


Telephone




$ 130.00 (current bills + $50.00) 









(arrears $600.00


Water





$   43.00 ($130.00/3 mos.)


Sewage




$   21.00 ($250.00/yr.)


Food (other than food stamps)


$ 600.00

Total





$2057.00



5.
Hill no longer receives child support payments.  Previously, she did receive $225.00 per week.  She has a child-support order in place.  However, her husband lost his job, and has not been able to find a new one.  She believes that if he were receiving unemployment compensation, child support payments would be taken out of those payments and sent to her.



6.
She has three children:  a 14-year-old daughter, and 11-year-old twins.


7.
She is diagnosed with chronic depression and has anxiety attacks.  In 2001, February 1 to January 2002, she worked part-time, meaning 24 hours a week.  Her weekly take home pay was $362.00 per week. 


8.
 Hill works for Verizon.  She is considered disabled, and works part-time but is paid full time wages.  She considers the difference between her part-time pay and the full-time pay as a disability payment, but it comes right in her paycheck from Verizon not from an agency.


9.
 Hill also reported additional expenses under cross-examination, including:  $75.00 a month for car insurance (she has a used car with no payments); $20.00 a week for gas for getting to and from work; and $200.00 a month for a tutor for her daughter.



10.
PECO considers Hill to have a Level 2 income.  In the BCS decision dated October 30, 2002 at BCS No. 1216429, BCS considered her to have a Level 3 income.  PECO 3 at 1-2.  Her income has fluctuated between Level 2 and Level 3.  PECO 2



11.
At the time of the hearing, Customer’s last payments to PECO were on April 8, 2002 for $200.00; April 11, 2002 for $120.00; and, on July 15, 2002 for $150.00.  PECO 1 at 2


12.
In a decision on informal complaint at BCS 1216429, issued on October 30, 2002, Hill was directed to pay $1,000.00 by November 22, 2002, and beginning in December 2002, a special budget amount of $363.00, based on a regular budget amount of $263.00 plus $100.00 on her arrears. PECO 3 at 1-2


13.
By the time of the hearing, Hill had dropped off the budget plan around January 200[3] because of failure to make payments.  PECO is now asking her to pay current bills plus $100.00.  For the May 2003 bill period, that amount was $282.30.  PECO was seeking a past due amount of $3,398.86, and was not seeking a separate lump sum payment of $1,000.00 that was to have been made in November 2002.  Her balance was $10,551.71.  Costello Testimony; PECO 1
DISCUSSION


As the complainant, Hill has the burden of proof to show that her allegations are correct, and that she is entitled to the relief she seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  Here, Hill seeks to have the amount of her lump sum payment, $1,000.00, and her monthly special budget of $363.00 to be reduced.  She states that she does not have the lump sum amount, and cannot afford the special budget amount.


The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) 



In addition to determining whether Complainant has satisfied her burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984) (Norfolk and Murphy).


In a recent precedent-setting decision, the Commission reiterated the standard for the burden of proof in appeals from BCS decisions through formal complaints such as this one:


Based upon this principle, therefore, it is evident that BCS decisions ...do not serve as the basis of Commission decisions in any ensuing formal complaint.  Indeed, formal complaint proceedings are stand alone proceedings.  The fact that they are de novo hearings requires that the party with the burden of proof develop a record that contains substantial evidence that supports its desired outcome. 
(Emphasis added).  C-20027994 Charles Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 (Stammel), Slip Opinion at 5


Hill reported expenses of $2,057.00 in filling out the form provided to her for this purpose in this case.  This includes $130.00 for phone expense, which is broken down into current bills plus $50.00.  Therefore, her current bill is included as $80.00.  The Commission only recognizes phone usage expense of $25.00, although it will recognize the payment on arrears.  So the phone expense amount included should be reduced to $75.00.  Therefore, the Commission would recognize expenses of $2,002.00.  If you subtract this amount from her net income she has disposable income of $798.00.  If you subtract it from the gross income figure, she would have disposable income of $1,730.00.  Both of these disposable income figures include a payment amount to PECO of $363.00.  Finding of Fact 4.  


On cross-examination, Hill reported additional expenses for: transportation - $20.00 a week in gas for travel to and from work and $75.00 a month for car insurance (no car payment); and, $200.00 a month for a tutor for her daughter.  She does not have cable TV service, and is paying nothing on her credit cards.  The transportation expenses are not extravagant, and enable her to get to work, but the Commission no longer recognizes transportation expenses.  The hiring of a tutor for her daughter is laudable, but the Commission does not recognize private educational payments.



In this case Hill has a disposable income under either a gross or a net income scenario.  As stated above, in both instances, the figures are derived after allowing for payment of the BCS-ordered monthly budget.  Therefore, I must conclude that Hill has not met her burden of proof to show that she is unable to pay her monthly gas and electric bills as ordered by BCS.



Here, PECO’s testimony and exhibits support the BCS decision, which is itself in the record as part of PECO 3.



In Stammel, the Commission also directed how the catch-up amount under Claypool v. T. W. Phillips, Z-00248730, Order entered December 22, 1995 (Claypool), shall be calculated:

...BCS payment arrangements are not based on record evidence and, therefore, are in the nature of “mediations,” [so] the manner in which the Commission has been calculating Claypool “catch up” amounts following rulings on appeals from BCS decisions is appropriate for discussion.  A brief discussion regarding the Claypool “catch up” amount is instructive.  In Claypool, the complainant was ordered to make a payment equal to the undisputed current monthly usage (the consumption portion of the payment arrangement) that is required to be paid pursuant to the Commission’s regulations at Section 56.174(c). 52 Pa. Code §56.174(c).  However, the filing of the formal complaint from the mediation decision of the BCS served to stay the arrearage portion of the payment arrangement pending resolution of the appeal process.  


Since that time, a policy has evolved so that the Commission now effectively waives the stay of the arrearage portion of the payment arrangement by adding any missed arrearage payments to the “catch up” amount.  Therefore, the Claypool “catch up” payment has included both the consumption and the arrearage portions.  The Commission has reconsidered this policy and has determined that it is not appropriate to waive the stay provision contained in Section 56.174(c).
  Therefore, the Claypool “catch up” amount shall be limited to the consumption portion of the payment arrangement.  Therefore, unless a utility requests and the Commission determines that the automatic stay in Section 56.174(c) should be lifted, the Claypool catch up amount shall be limited to the sum of any missed payments related to current consumption that accrued since the establishment of the customer’s payment arrangement.  
(Emphasis added).  Id. at 7-8.  In Claypool, “... [T]he Commission has ruled that waiver of lump sum amount [catch-up amount] should not be ordered unless the complainant has provided an explanation establishing good cause for failing to make payments, there has been a good faith effort to comply, and there has been substantial compliance.”  Id.


Here, Hill has made no payments under the BCS decision.  The only explanation Hill has offered of her failure to make the BCS-ordered payments is that that she does not have enough money.  She states that she has no savings at all, and is living from paycheck to paycheck.  She is also clearly struggling with her mental health and her ability to work.  For the year of 2001, she was getting by on a part-time salary.  This situation has improved when Verizon began to compensate her as a disabled worker.


On the other hand, Hill has a very poor utility payment record in this case and extending back beyond this case.  PECO 2, 3.  She made no payments to PECO from May 2001 through March 2002.  PECO 1 at 1-2.  She made no payments from August 2002 to May 2003.  The BCS decision was in effect from December 2002 to May 2003.  PECO 1.  Hill had filed three prior informal complaints, and apparently not kept any of the payment arrangements because according to BCS, her balance increased from $1,186.07 to $2,825.08 to $4,669.41 from 1999 to 2001.  PECO 3 at 3-8.  This trend is corroborated by the increasingly large amount of Hill’s balance on PECO 1.  Therefore, the lump sum or catch-up amount is supported by on the record evidence.


The Commission rejects lack of money as a basis for excusing a Claypool payment.  Hill has not complied with the Claypool standards of “good cause”, “good faith” and “substantial compliance”, and I cannot find that she has made out a prima facie case that the lump sum and monthly budget amounts should be reduced or divided into smaller payments.  


Hill was contesting her monthly payment amounts.  However, PECO’s calculation of the lump sum amount is not based on her failure to make the BCS-ordered payments properly, but, ostensibly, rather on her failure to pay her current bills.  In this case, a payment based on the BCS-ordered monthly payment, beginning in December when the payment plan was established, would be $2,578.00, including the $1,000.00 lump sum (263 x 6 = 1578 + 1000 =2578) (December 2002-May 2003 is 6 months) at the time of the hearing.  PECO 1, PECO 3 at 1-2.  If you add two months at $263.00 after which Hill came off the budget plan, and the next four months at the billed consumption amounts, the total is $1,363.66, PECO 1 at 2-3, and then add $1,000.00, the payment should be $2,363.66.  


PECO’s requested payment amount is $3,398.86.  This amount does not appear to be calculated beginning with the establishment of the payment plan, or to be an addition of 6 months of payments plus $1,000.00.  It is simply the cumulative total of PECO’s amount requested on PECO 1.  This is not my understanding of how the Claypool catch-up amount should be calculated.  It should be based on missed payments relating to current consumption (the consumption portion of the payment arrangement) accrued since the payment arrangement was established.  Stammel, supra


Therefore, although I conclude that Hill’s complaint should be dismissed, and that the BCS decision should be affirmed, I do not accept PECO’s calculation of the catch-up amount.


CONCLUSIONS OF LAW


1.
The Commission has jurisdiction of the subject matter and the parties.



2.
Complainant did not meet her burden of proof to show that she should not be required to pay the lump sum amount of $1,000.00 and the special monthly budget of $363.00 as ordered in the BCS decision on informal complaint.


3.
Complainant, Donna Hill, is obligated to pay the consumption portion of her bill in order to avoid a termination of service.  52 Pa. Code §§56.1, 56.181, 56.174 (3);  Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994, Opinion and Order entered Hill 21, 2003; Claypool, supra.


ORDER



THEREFORE,



IT IS ORDERED:



1.
The above-captioned complaint docketed at Z-01216429, Donna Hill (Richardson) v. PECO Energy Company, is hereby dismissed and the case shall be marked closed.



2.
Within 15 days of the entry date of the final Commission Order, PECO shall issue a bill to Hill in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the Bureau of Consumer Services decision.  This bill shall be calculated in accordance with the Commission’s Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994, Opinion and Order entered Hill 21, 2003.


3.
The bill issued in accordance with Ordering Paragraph No. 2 will be due and payable by Donna Hill within thirty (30) days of issuance.  



4.
Thereafter, Donna Hill shall pay to PECO Energy her current monthly bills for gas and electric service as they fall due, plus one hundred dollars ($100.00) per month toward the arrearage owed to PECO Energy.  



5.
As long as Donna Hill adheres to the payment arrangement stated in this Order, PECO Energy is enjoined from suspending or terminating her electric service, except for valid safety or emergency reasons.  She must pay her current consumption charge (monthly bill for gas and electric service) to avoid termination.



6.
If Donna Hill fails to keep the payment arrangement stated in this Order, PECO Energy is authorized to suspend or terminate service in accordance with the Commission’s regulations in Chapter 56 of the Commission’s regulations.  







_____________________________________





Allison K. Turner




Administrative Law Judge





(Sitting as Special Agent)

Dated:

September 29, 2003
	�	We note that Section 56.174(c) also provides that the utility may request that the stay be lifted.  52 Pa. Code §56.174(c).  The Commission will consider these requests on a case by case basis.  
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