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HISTORY OF THE PROCEEDINGS


On April 7, 2003, Jacque Denlinger filed a formal complaint alleging that PPL Electric Utilities Corporation (PPL)
 had driven "big heavy trucks" to access utility poles and facilities in the alley behind his home and other homes at 102 to 120 Pearl Street, Lancaster, Pennsylvania, and that the trucks had "almost ripped off" the muffler of his electric car which was in the alley.  As relief, Mr. Denlinger stated that he wanted payment "for having the alley fixed."



On June 2, 2003, PPL responded to Mr. Denlinger's complaint by filing an answer with new matter and a preliminary motion to dismiss the complaint.  Attached to PPL's motion to dismiss was a notice to plead which correctly informed Mr. Denlinger that, pursuant to the Pennsylvania Public Utility Commission (Commission) regulation at 52 Pa. Code §5.101(d), he could file an answer to PPL's motion within ten days of the motion's June 2, 2003 service date shown on the certificate of service accompanying the motion and on the notice to plead.


By a hearing notice dated September 24, 2003, I was assigned to the case at Docket No. C-20030018, and the parties were informed that a telephonic hearing would be held before me on November 14, 2003.



The Commission's computerized docket shows that, as of today's date, Mr. Denlinger has not filed an answer to PPL's motion.  PPL's motion is now before me for disposition.

DISCUSSION



  As grounds for dismissing the complaint, PPL argues (1) that the complaint is barred by the statute of limitations (filed outside the permitted time period), (2) that Mr. Denlinger failed to join his neighbors as indispensable parties, and (3) that the Commission lacks jurisdiction over property damage claims and cannot award the monetary relief sought by Mr. Denlinger.
I.
STATUTE OF LIMITATIONS


Subsection 3314(a) of the Public Utility Code
 states that the statute of limitations for actions before the Commission is three years.  Thus, to avoid being barred by the statute of limitations in the Public Utility Code, Mr. Denlinger's complaint must have been filed with the Commission within three years from the date of any alleged wrongdoing by PPL.  66 Pa. C.S. §3314(a).



In its answer to Mr. Denlinger's complaint, PPL alleges that it has no record of performing work in the alley behind the homes at 102 to 120 Pearl Street, Lancaster but, "approximately two to three years ago PPL performed light work, which required no heavy trucks," at 1, 73, 138, 817 and 819 South Pearl Street, Lancaster.  Under the heading "New Matter," PPL asserts in paragraphs 6 and 7 on page 2 of its answer that Mr. Denlinger's complaint is barred by the statute of limitations because the complaint was filed more than two years after any alleged wrongdoing by PPL.  This assertion is incorporated into PPL's motion to dismiss at paragraph 9 on page 3.


Because the statute of limitations under the Public Utility Code is three years and it is not entirely clear from the parties' pleadings when any alleged wrongdoing by PPL may have occurred, Mr. Denlinger's complaint cannot be dismissed as having been filed outside the three-year statute of limitations applicable to actions before the Commission.

II.
INDISPENSABLE PARTIES


The Commission regulation at 52 Pa. Code §5.101(a)(3) permits a complaint to be dismissed if it fails to join an indispensable party.


The complaint at Docket No. C-20030018 identifies with specificity and by name only one interested party, namely, Mr. Denlinger who signed and verified the complaint.
, 



Nevertheless, the complaint at Docket No. C-20030018 contains the following phrases which refer to persons other than Mr. Denlinger:  "our homes;" "some of us had worse problems;" and "pay the neighbors & I for having the alley fixed."  Both Mr. Denlinger's and PPL's pleadings indicate that the subject alley runs behind multiple houses from at least 102 to 120 Pearl Street in Lancaster.


The complaint at Docket No. C-20030018 clearly seeks monetary relief not only for Mr. Denlinger but also for unnamed neighbors who, inasmuch as they have not signed or verified the complaint at Docket No. C-20030018, may be unaware of the complaint's existence or the impact of the complaint's resolution on their rights.  All the persons or entities who own the subject alley
 or whose property borders the subject alley are indispensable parties to the case at Docket No. C‑20030018 because their rights with respect to the alley would be prejudiced by the resolution of the complaint at Docket No. C-20030018.  See, e.g., Polydyne, Inc. v. City of Philadelphia, 795 A.2d 495 (Pa. Cmwlth. Ct. 2002); County of Elk v. Highland Township, 677 A.2d 398 (Pa. Cmwlth. Ct. 1996).  Consequently, the complaint at Docket No. C-20030018 must be dismissed for Mr. Denlinger's failure to join all indispensable parties as complainants.
III.
JURISDICTION; DAMAGES


The Commission regulation at 52 Pa. Code §5.101(a)(1) permits a complaint to be dismissed for the Commission's lack of jurisdiction over the subject matter of the complaint.



The Supreme Court of Pennsylvania has recognized that "a court of common pleas has original jurisdiction to entertain a suit for damages against a public utility."  Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744, 748 (Pa. Cmwlth. Ct. 1995), allocatur denied, 544 Pa. 678, 678 A.2d 367 (1996).  Specifically, a court of common pleas has original jurisdiction over a complaint alleging wrongdoing by a public utility where, as in the case at Docket No. C-20030018, the complaint raises no issues invoking the Commission's special expertise, no Commission policy requiring uniformity and consistency to execute legislative intent, no Commission regulations or orders, and no question of widespread inadequate service to the general public as opposed to a particular instance, or limited instances, of inadequate service to a small number of individuals.  DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell Telephone Co. of Pennsylvania, 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977); Poorbaugh.



Unlike a court of common pleas, the Commission is not empowered to award damages (monetary compensation), attorney's fees or costs to a successful party.  Terminato v. Pennsylvania National Insurance Co., 538 Pa. 60, 645 A.2d 1287 (1994); Elkin; Poorbaugh; Info Connections, Inc. v. Pennsylvania Public Utility Commission, 157 Pa. Cmwlth. Ct. 463, 630 A.2d 498 (1993); Ostrov v. I.F.T., Inc., 402 Pa. Super. Ct. 87, 586 A.2d 409 (1991);  Goodman v. Bell Atlantic-Pennsylvania, Inc., C‑00946116 (order entered March 24, 1995); Re Philadelphia Electric Co., 80 Pa. P.U.C. 589 (1993); Pennsylvania Public Utility Commission v. Duquesne Light Co., 63 Pa. P.U.C. 521 (1987); Pennsylvania Public Utility Commission v. National Fuel Gas Distribution Corp., 63 Pa. P.U.C. 68 (1987);  Robbins v. Bell Telephone Co. of Pennsylvania, 53 Pa. P.U.C. 1 (1979).


Therefore, the complaint at Docket No. C-20030018 must be dismissed for the Commission's lack of jurisdiction over Mr. Denlinger's suit against PPL for damages.

CONCLUSIONS OF LAW


1.
The Commission lacks jurisdiction over the subject matter of the complaint at Docket No. C-20030018 because the complaint is a suit for damages.  52 Pa. Code §5.101(a)(1).



2.
The complaint at Docket No. C-20030018 fails to join indispensable parties and, as a result, must be dismissed.  52 Pa. Code §5.101(a)(3).



3.
To be timely filed within the statute of limitations for an action before the Commission, a complaint must be filed with the Commission within three years from the date of any alleged wrongdoing by the involved public utility.  66 Pa. C.S. §3314(a).

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the motion to dismiss filed by PPL Electric Utilities Corporation against Jacque Denlinger at Docket No. C-20030018 is hereby granted in part.



2.
That the formal complaint filed by Jacque Denlinger at Docket No. C‑20030018 against PPL Electric Utilities Corporation is hereby dismissed without a hearing.

Date:  September 29, 2003















Debra Paist








Administrative Law Judge

�	Mr. Denlinger's complaint also named Verizon as a respondent.  The portion of Mr. Denlinger's complaint against Verizon has been severed from the portion of Mr. Denlinger's complaint against PPL and has been separately docketed at Docket No. C-20030017.  To date, the complaint at Docket No. C-20030017 has not been assigned to me.


�	Mr. Denlinger's complaint does not claim or describe any type of physical damage to the alley itself or explain what Mr. Denlinger means by the phrase "having the alley fixed." 


�	Because I am granting a portion of PPL's motion to dismiss, no hearing will be held on Mr. Denlinger's complaint.  See 66 Pa. C.S. §703(b). 


�	66 Pa. C.S. §3314(a). 


�	The Commission regulation at 52 Pa. Code §1.35(b)(1)(i) requires a complaint to be signed by the person filing the document, "and severally if there is more than one person so filing."  Otherwise stated, if Mr. Denlinger's neighbors were intended as joint complainants, they would also have had to sign the complaint at Docket No. C�20030018. 


�	If Mr. Denlinger's neighbors were intended as joint complainants, they would also have had to verify the complaint as Mr. Denlinger did when he signed his name in paragraph 5 of the formal complaint form below the verification statement.  52 Pa. Code §1.36. 


�	The parties' pleadings do not reveal the ownership of the alley.  If the City of Lancaster owns the alley, the City is also an indispensable party to the case at Docket No. C-20030018.
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