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HISTORY OF THE PROCEEDING


On March 20, 2002, Rosemary Powell (Customer or Powell) filed this complaint against PECO Energy Company (PECO, Company or Utility) alleging that her bill was outrageously high for July 14 to August 16, 2001, apparently due to incorrect readings.  She avers that a home inspection was done by PECO on September 4, 2001, and alleges that 53 watts were measured when a 40-watt bulb was plugged in, and that additional (33) watts were measured when the load was completely dropped.  She further alleges that the employee who came to her house for the September field visit was very rude, and that she broke a lamp and a very expensive vase, and damaged a computer by yanking out a cord.  Powell avers that they had a 2:00 p. m. appointment, that she arrived home at 1:45, but the PECO employee had arrived at 1:30, and was angry because she had to wait.



As relief, Powell wants the PUC to “fire” PECO employee, and severely correct the 7/14-8/16/01 bill and subsequent bills that followed because the watts being billed are incorrect according to their load test, and to charge PECO for damages done by a rude abusive and swearing employee. 



Powell should be aware that the Commission does not exercise its jurisdiction to charge or award damages, and it does not have the jurisdiction to fire PECO employees.  It does have the authority to find that PECO and its employees did not provide adequate service, to find that bills are incorrect on sufficient proof, and to direct refunds or credits, and to assess civil penalties.



On April 20, 2002, PECO filed and served its Answer, denying the complaint because after investigation it does not have sufficient information to determine the truth of the allegations, and therefore it denies them.  PECO avers that a continuing investigation is being conducted into Powell’s allegations, and the results of this investigation will be provided to her upon its conclusion. 



On July 17, 2002, the Office of Administrative Law Judge (OALJ) served a Notice rescheduling an Initial Telephone Hearing to be held on Thursday, September 5, 2002 at 10:00 a. m.  The case was assigned to Administrative Law Judge Allison K. Turner for hearing and decision.



On August 30, 2002, the ALJ served a Prehearing Order establishing basic procedures to be followed before and during the hearing.  The ALJ also requested that the hearing be held in person because ruling on proof of allegations about the conduct of the employee would involve credibility considerations, and the case was rescheduled to be held in person.  However, at the time of the hearing, Powell requested that she be allowed to participate by telephone because she was ill, and lives far away from the Philadelphia State Office Building.



The hearing was held telephonically, but otherwise as scheduled.  A transcript of 102 pages was created.  Powell appeared and represented herself.  She testified and did not submit any exhibits.  PECO appeared and was represented by Shari Gribbin, Esq.  She called two witnesses, Larita Mason and Lorraine Messere.  PECO submitted three exhibits: PECO 1 (account statement); PECO 2 (field report); and, PECO 3 (BCS letter).  All were admitted to the record.  Tr. 99.



Subsequently, as requested by the ALJ, PECO submitted PECO Exhibit 4, which explained the source and use of average temperature data.  Powell objected to this exhibit, and requested a hearing on it.  PECO objected to this request.  On December 6, 2002, a Posthearing Order was served on the parties. 
 



On May 12, 2003, a further hearing was held in this case concerning PECO Exhibit 4, which was admitted to the record.  PECO appeared and was represented by Shari Gribbin, Esq.  She called one witness, Larita Mason (Mason), and submitted one exhibit, PECO 4 (affidavit) which was admitted to the record.  Powell appeared in person.  She cross-examined Mason and made additional statements during the course of her questioning.  A transcript of 41 pages was created; however, the pages were not numbered sequentially with the first transcript.  I will designate this transcript as 2dTr. throughout the Initial Decision (I.D.).
FINDINGS OF FACT


1.
The complainant is Rosemary Powell.  According to Commission records, during the disputed service period she lived at 4001 Rosemont Drive, Landenberg PA 19450.  She now lives at 505 Avon Drive, Landenberg, PA 19350.  During the disputed service period, Powell was a residential electric and residential gas heat customer served by PECO.  PECO 1


2.
At the time of the hearing, there were 5 people in the family, Powell and her husband and three children aged 15, 14 and 10 years.  Tr. 90


3.
The respondent is PECO Energy Company which is a corporation providing electric and natural gas service for compensation in the Commonwealth of Pennsylvania.



4.
Larita Mason is employed by PECO as a regulatory assessor to review and investigate formal complaints that are filed against PECO with the PUC, and as such she worked on this case.  Tr. 19-20.  She also prepared the affidavit on average temperatures admitted as PECO 4.  2dTr. 12-13


5.
Lorraine Messere is employed by PECO as a high bill field investigator, and she conducted the high bill investigation on Powell’s complaint.  Tr. 48-49


6.
The Powell’s bills for electric consumption and daily average usage (DAU) consumption amounts for the July/August billing period for the three years of 2000, 2001, and 2002 were as follows:


2000

DAU
42.8 kwh
Billed Amt.
$168.18


2001

DAU
52.5 kwh
Billed Amt.
$225.28


2002

DAU
65.3 kwh
Billed Amt.
$291.37

The amount of the Powells’ August 18, 2003 bill was $245.02, including $19.74 for natural gas.



7.
The account statement for the Powell’s does not show any abnormalities, but does show a trend toward increasing usage.  PECO 1



8.
At the time of the complaint and the hearing, the Powell’s resided in a two-story, 9-room stone and stucco house with a ½ bath on the first floor and a full but unfinished basement.  Tr. 88-89



9.
The Powell’s electric-consuming appliances include a washer and dryer, a large freezer, a microwave, a side-by-side refrigerator, two garage door openers, a dishwasher, central air conditioning, ceiling fans, a large color TV, a computer, outdoor spot lights, a large fish tank, and a hot tub on a screened in porch.  PECO 3 at 1



10.
Powell and her family took a vacation in the billing month of July/August, 2001.  They were away about three weeks of the billing period.  Tr. 84-85; PECO 3 at 1


11.
From July 18 to August 17, 2003, the average temperature was 78 degrees.  In the previous year in the comparable average temperature was 74 degrees.  Tr. 41-43; PECO 4 at 1


12.
The actual electric meter reading and consumption figures for July through September, 2001 are as follows:




Date
   Days
Meter

Cons.
7/18/01     29

39241

1246

8/17/01     30

40817

1576
9/4/01
      18

41750

[933]

9/18/01     32

42175

1358
The September 4, 2001 reading was a check reading performed by Messere during the field inspection.  Tr. 62-63; PECO 1 at 3.  Messere entered it into PECO’s system through her mobile “pen” unit, which is a computer, from her van at the site of the inspection.  Tr. 79-80.  PECO did not calculate a consumption figure for PECO 1, so the figure in brackets is my calculation.  It appears that the check meter reading is in line with the other readings.  Messere found the meter to be accurate under the passing load test.  Tr. 51; PECO 3 at 2


13.
After Powell called to complain about the field inspection, PECO offered to conduct another field inspection, but the Powells declined because they felt it should have been performed correctly the first time, and they did not want another PECO employee in their house.  Tr. 85-86
DISCUSSION


The Commission has jurisdiction over PECO’s rendition of service to Powell under the Public Utility Code.  Powell bases her complaint on allegations of an inaccurately high bill, continuing inaccurate billing, and misconduct by an employee during a field visit.  These allegations fall under Sections 102 and 1501 of the Public Utility Code (Code), 66 Pa. C. S. §§102 and 1501.  Section 1501 provides:
§ 1501. Character of Service and Facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C. S. §1501 (emphasis added); See also 66 Pa. C. S. §1505 (Proper service and facilities established on complaint) for related authority.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the billing and collection practices of a public utility, and also the conduct of its employees towards its customers.  The Commission has interpreted and applied Section 1501 to include adequate customer service, see, e. g., Chapter 56 of the Commission’s regulations in Title 52 of the Pennsylvania Code (regarding Standards and Billing Practices for Residential Customers).



As the complainant, Powell has the burden of proof to show that her allegations are correct, and that she is entitled to the relief she seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron)


In addition to determining whether Complainant has satisfied her burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984) (Norfolk and Murphy).



Finally, the Commission must guard against improper reliance on hearsay evidence.  The general rule regarding the reliability of hearsay evidence in administrative proceedings is:  “An administrative agency cannot make a favorable finding based upon hearsay if the evidence is not corroborated by other evidence in the record.  Walker v. Unemployment Compensation Board, 367 A2d 366 (Pa. Commonwealth 1976) (Walker).  The “Walker rule” applies even if there is no objection to the evidence.  Id.  Actually, the Walker Court formulates the rule as “(1) Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board [citations omitted]; (2) Hearsay evidence admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. [Citation omitted].” Walker at 370.  (Emphasis in original).  The Commission has applied the rule from the Walker case in its proceedings.



First of all, the part of this complaint that is a high bill complaint should be decided under the rule in the Waldron case as defined by Commonwealth Court in Milkie v. Pa. PUC, 768 A.2d 1217 (Pa Cmwlth 2001) (Milkie).  In this type of case, the Commission, in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), established certain criteria to be considered.  It also specifically discussed the evidentiary and procedural issues of making a prima-facie case and a rebuttal case, and the shifting burden of moving forward with the evidence and the burden of persuasion.  Further, in Replogle v. Pennsylvania Electric Company, 54, Pa. PUC 528 (1980), the Commission, citing Waldron, further clarified these issues:

The standard to be applied in cases such as that presented here has been enunciated by us in Waldron v. Philadelphia Electric Co. (1980), 54 Pa. PUC 98, and elaborated upon in Branham v. Philadelphia Electric Co. (1980), 54 Pa. PUC 120; Albert v. Pennsylvania Power & Light Co., F-04226108, April 3, 1980; O’Brien v. Pennsylvania Power & Light Co., F-05725746, June 19, 1980; Hooper v. Duquesne Light Co., F-08621970, June 19, 1980; and Windsheimer v. Western Pennsylvania Water Co., C-79081408, August 19, 1980.  We have ruled that when a complainant has presented testimony that the number of occupants in the household has not changed, that the potential for energy utilization was low, and that complainant’s prior billing history showed no previous abnormalities, he has established a prima facie case, which, unrebutted by a utility, would entitle complainant to prevail.  We also stated that although the results of a meter test are an important factor to consider in these cases, the meter test results, standing alone, may be insufficient rebuttal testimony.  [See] Waldron.  However, if the respondent utility has placed into the record testimony in addition to the meter test results to rebut this prima facie case, complainant must meet the now shifted burden of going forward by a preponderance of the evidence and need not prove beyond a reasonable doubt that the meter in question was defective.  See Hooper.  (Emphasis supplied)
C-20028228, Mark and Janet Cronenberger v PPL Electric Utilities Corporation, Initial Decision on Remand at 6-7 (May 14, 2002).



With respect to the Waldron criteria, the Commonwealth Court of Pennsylvania in Milkie v. Pa. PUC, 786 A.2d 1217 (Pa. Cmwlth. 2001), recently ruled that:
“[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.”
Id.


Credibility of witnesses is a crucial issue with regard to many of the allegations in this case, particularly with regard to potential for electric consumption during the disputed service, and to poor service.  The complainant, Rosemary Powell (Powell) and PECO’s main witness on this issue, Loraine Messere (Messere), tell contradictory versions of the field visit made by Messere in response to Powell’s complaint to PECO about a high bill for the billing month of July 17, 2001 to August 18, 2001.

High Bill Complaint


Powell testified she received an unusually high PECO bill for the month she was away on vacation.  She stated that her bills were usually $130.00 to $160.00 a month, but that that the bill for mid-July/mid-August was around $245.00 to $255.00, and that no other bill had been that high.  Tr. 7.  She testified that her family was away during that period.  Tr. 12.  PECO’s records show that the gas and electric bill for that period, including supplier charges was $245.02.  PECO 1 at 3.  Powell later testified that she was only home for three days of this month, of which two were cloudy and one afternoon she took the children to the movies.  She stated that she used ceiling fans on one of the cloudy days.  She further testified that the hot tub was drained and unplugged when they went on vacation, and that the only appliances left plugged in were the refrigerator, the fish tank, and the freezer in the garage; that everything else was shut off, even the water was shut off; and that no one had access to her home.  Tr. 84-85


Powell accepts the daily average usage (DAU) figure of 43 (42.9) for July/August 2000, at which time she was at home, and then argues that the DAU could not be 52.9 for July/August 2001, when the family was away for all but three days of the billing period.  Tr. 86-87.


Powell testified that she was at home the 14th-16th of July, and left on vacation on the 17th of July.  She at first stated that they returned from vacation on August 27, 2001, but then revised that to August 22, 2001, stating that they took day trips for four days after that.  Tr. 91.  Based on this testimony, the Powells were away for the entire billing period, which was from July 18 to August 17, 2001.  Tr. 92


Messere testified that Powell told her that the family was home for 11 days, Tr. 52; and, on her field inspection report form, she noted that the family was “away 3 weeks, here 11 days”.  PECO 3 at 1.  That would add up to 32 days, and the billing period in question was only 30 days.  PECO 1 at 3.  This note appears to have been made contemporaneously with the field visit which adds to its credibility.  Powell denies saying this, and says she stated that she was away three and ½ weeks and home three days.  Tr. 75-76.  However, as noted above, in other testimony, Powell agreed she was away 31 days. Id.


While questioning PECO’s witness at the second hearing, Powell also stated several times that her husband had shut the breakers off so that no power could have been used in the home while they were away.  She stated that she actually observed him do this.  2dTr. 10, 11, 30-32.  Although I did not put Powell under oath again for her questioning, she had been put under oath at the previous hearing, and she may be regarded as still under oath as to statements she made.  Her main question to Mason was how the meter could register any usage when the power was completely turned off.  She asked additionally why when Messere had turned off all the power during the field visit, the meter had registered 33 watts, and if they had been paying for extra power over the years.


Powell’s statements about the breakers being turned off were not part of her testimony at the first hearing.  In fact these statements contradict her previous testimony, in which she stated that they left the fish tank, the refrigerator, and a freezer in the garage on.  Tr. 85.  This in turn undercuts her credibility, because both statements cannot be true.  If the electricity was completely turned off the fish tank, the refrigerator and the freezer could not have run, and unless the Powells had emptied the freezer, they came home to spoiled food.  Since Powell made contradictory statements on this subject, I decline to make a finding of fact on it.


Turning to the Waldron and Milkie rulings on evidence to support a high bill complaint, and utility rebuttal evidence, I conclude that Powell did make out a prima facie case to show that her allegedly high bill for July to August 2001 was inaccurate.  First, although the number of occupants did change, they decreased to zero, rather than increased.  Second, the potential for usage thereby decreased.  And finally, their account statement shows no aberrations.


However, PECO presented an adequate rebuttal case, and the circumstantial evidence from Powell does not overcome it.  First of all, PECO did perform a check reading on the meter during the field visit on September 4, 2002, this reading was in line with the previous and the next readings, and supports the accuracy of the meter.  PECO 1 at 3; Finding of Fact 12.  Second of all, PECO presented more credible evidence of the amounts of time that Powell was at home and away during the disputed period because the evidence was based on a contemporaneous note in the field investigation, Tr. 62, and Powell’s testimony kept changing as to the length of the vacation, and as to how much electricity might have been used during the period.  Powell presented contradictory testimony on usage during this period.  Third of all, PECO showed that if the Powell’s were home for 11 days during the disputed period, they did have the potential to use the electricity for which they were billed.  PECO 3 at 1.  Messere made this calculation contemporaneously, using the figure of 11 days.  Tr.63-65.  PECO further established that the average ambient temperature was higher during that billing month in 2001 than in 2000.  PECO 4; Tr. 41-43


Therefore, I conclude that there should not be any adjustment to the Powell account for the July/August 2001 bill.

Continuing Inaccurate Billing



Powell testified that Messere mentioned that 33 watts were also measured when everything was not on, and no volts were plugged in: “completely dropping the load and something was still measuring 33 watts”.  She said that she didn’t understand it then, and still did not understand it on the day of the hearing.  Tr. 11.  She further testified “Now, that I’m learning that after a 40 watt bulb gets plugged in and there is extra wattage being used, I am questioning the bill after this incident because it seems I’m being charged a wattage that’s not occurring and I still continue to pay these bills.”  Tr. 87


Messere explained the 33 watts in her testimony as follows:


The regular procedure with which to have our customers as we list it, drop load which is represented by our customer unplugging their appliances.  We are not allowed to touch a customer’s appliance.  She did unplug her appliance load and there was 33 watts left on the meter with everything unplugged.

It’s my responsibility with which to determine what and where those watts are coming from.  However, the customer would have to be in the basement at her breaker box and I would have to be at the meter.  And the customer declined going through that.


So what I did as a policy and procedure was to multiply out 33 watts times 24 hours a day.  In a 30 day month they represent 24 kilowatt hours a month at Peco’s rate which is $3.12.

Tr. 50-51; PECO 3 at 2.  Messere does not resolve this issue in her testimony or her field report.  She does not state that she found foreign load.  She does not find that any kind of a credit should be given.  She merely indicates that the 33 watts of unknown origin cost $3.12 a month, and that the reason she did not identify the origin is that Powell declined to work with her at the breaker box while she herself was at the meter.  However, she does state that it is her job to find the source of these watts.  So to that extent, she did not do her job on this field visit.


Powell seeks a refund or credit based on this amount.  However, she has not established that these watts should be attributed to another user, or that they are not actually part of her overall consumption.  Therefore, there is no basis for me to order a credit or refund here.  If the Powells had accepted another field visit by PECO, this matter might have been clarified, but they did not.  Therefore, I will not find PECO’s service inadequate in this regard, because they offered to check on and cure the defects in the field visit, but did not have the opportunity to do so.



Service Issues





Powell also alleges that PECO provided inadequate service to her because of improper conduct by PECO’s high bill field investigator.  Powell testified that they had a 2:00 p.m. appointment, and that she arrived home at 1:45 p.m., and that Messere screamed that she was late.  Powell accused Messere of swearing at her; speaking rudely to her; yanking the cords and plugs of appliances out of the wall sockets violently; yanking out the cord of her husband’s computer which had been left running and that it hasn’t run since; breaking a lamp and a vase; and, continuing to storm through the house when Powell got upset.  Tr. 8-9.  Powell further testified that she used a 40 watt bulb and at Messere’s request screwed it in and turned it off and on, and then repeated this; that Messere asked her if she had turned it on, and said something about it measuring 53 watts; that she did other testing; that she did things with circuit breakers in the basement; that Messere then finished her paperwork, and gruffly and rudely left.  Tr. 10-11.  She further testified that she, Powell, took a 40 watt bulb from a lamp that requires this wattage; that she has never, ever purchased a 60 watt bulb, and never used anything higher than a 40 watt bulb.  Tr. 83-84.  She reiterated her basic testimony.  Tr. 82-87


Messere testified that they had a 2:00 p.m. appointment, that she arrived at that time, and that she waited for ½ hour for Powell to arrive; that after Powell entered the house, she waited a few minutes, knocked on the door, and entered to do her investigation; she stated that she dropped load by having the customer unplug her appliances; she stated that she is not allowed to touch a customer’s appliance; she stated that at that time there were 33 watts left on the meter, and that she is supposed to find out where these are coming from; that to do that she would have to be at the meter and the customer would have to be in the basement at the breaker box, but that Powell declined to do this; she multiplied out the usage for a month for this and it came to $3.12; she and the customer then found a 60 watt bulb so she could do the passing load test; with the bulb on, the passing load test verified the accuracy of the meter at 51 watts; she questioned Powell about her appliances and how they used them, took down the usage and added it up; Powell had told her they were home for 11 days, and she multiplied the total usage by 11, and “was able to justify a daily average use of 53 a day.”  Tr. 50-52.  She stated that she explained the results of her inspection to Powell, informed her of her rights, and departed without having any awareness that Powell was upset with her.  Tr. 52


Messere denies yanking out cords; denies breaking anything; and, denies swearing and rudeness.  Messere stated that Powell denied her access to her husband’s study and to the second floor; that she never saw a vase or a Tiffany lamp; and that she never saw a computer [she did include one in appliance analysis, PECO 3].


Messere further testified that she had a 7 a.m. to 3 p.m. shift that day, but that she was not agitated or irritated while she was waiting until 2:30 p.m. for Powell to arrive; that it was 3:30 or later when she finished the inspection, but that she is required to finish her job, and never had any reason to be irritated; and, that she was only happy to serve her customer.  Tr. 55-56


I do not find either of these witnesses completely credible.  Both have reasons to have bias:  Powell to further and win her complaint; and, Messere to defend her performance and win the complaint for PECO.



For instance, I doubt that an employee who is scheduled in such a way as to be required to work past the end of his or her shift, and who has the time extended by the activities of a customer, feels no irritation at all.  Not only did the inspection take until 3:30 or later, Powell’s residence is almost to Maryland, and is quite a distance from Messere’s headquarters.  I also doubt that field inspectors never pull out electric cords, no matter what the formal policy is.  On the other hand, I do find the number of days she says were told to her to be reliable because her notes were made during the field inspection, and the calculations she made based on that number were also contemporaneous.  Given the number and potential usage of the Powells’ appliances, I do find Messere’s calculation of their potential for use during 11 days acceptable.


As to Powell, I have previously discussed the contradictory nature of her statements about whether or not power was left on while they were away, so that neither version can be relied on.  This tends to cast doubt on her other testimony.  Her statements about Messere’s conduct may have some truth in them, but the extremes described seem exaggerated.  The lamp and the vase may have been broken around that time, but there is insufficient basis to attribute the breakage to Messere.  I accept some of her testimony, particularly where it is not contradicted by Messere.  In any event, her testimony is not reliable enough or sufficient to sustain her complaint about Messere’s conduct after PECO’s rebuttal case.


Therefore, Powell has failed to meet her burden of proof as to inadequate service.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter and the parties.  66 Pa. C. S. §§102 and 1501


2.
As the complaining party, Powell had the burden of proof to establish that her complaint should be sustained, and she did not meet that burden of proof.  66 Pa. C.S. §332(a)


3.
“Even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.”  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa Cmwlth 2001) (Milkie).  


4.
“When a complainant [contesting a high bill] has presented testimony that the number of occupants in the household has not changed, that the potential for energy utilization was low, and that complainant’s prior billing history showed no previous abnormalities, he has established a prima facie case, which, unrebutted by a utility, would entitle complainant to prevail.... However, if the respondent utility has placed into the record testimony in addition to the meter test results to rebut this prima facie case, complainant must meet the now shifted burden of going forward by a preponderance of the evidence and need not prove beyond a reasonable doubt that the meter in question was defective.”  Replogle v. Pennsylvania Electric Company, 54, Pa. PUC 528 (1980); Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980)

ORDER


THEREFORE,



IT IS ORDERED:



1.
The complaint docketed as Rosemary Powell v. PECO Energy Company, F-01022508, is hereby dismissed and the filed shall be marked closed.






____________________________________


Allison K. Turner


Administrative Law Judge

Date:  October 2, 2003
	�	Subsequently in December, the ALJ had spine surgery, and was not in the office for several months afterward.
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