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INITIAL DECISION

Before

Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING

On December 12, 2002, Vincent Dinnocenti (complainant or Dinnocenti) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company (Met-Ed or respondent).  The Complaint alleged that he was being charged an “inflated price” for a transformer, and that neither of his neighbors had been charged.  His Prayer for Relief, in full, read:  “Treat me the same as both my neighbors were treated.”
On January 13, 2003, respondent filed its Answer (Answer), denying the material averments of the Complaint, and explaining that the neighbors were not charged (in 1993 and 1995) because Met-Ed changed its tariff in 2002, and that complainant was being charged in accordance with the tariff.  
By Telephone Hearing Notice dated April 4, 2003, an initial telephonic hearing was scheduled for June 12, 2003, and the case was assigned to me.  The Telephone Hearing Notice advised the parties of the date and time of the scheduled telephonic hearing and of their responsibility to advise me of any change in the telephone number at which they were to be contacted.
As is my customary practice, I issued a Prehearing Order dated April 9, 2003.  The Prehearing Order directed the parties to comply with various procedural requirements and expressly informed complainant that he had the burden of proof (Paragraph 7).
By cover letter dated June 9, 2003, respondent submitted three proposed exhibits for use at the scheduled hearing.

The telephonic hearing convened as scheduled at 10:00 a.m. on June 12, 2003.  Consistent with my usual practice, prior to proceeding with the evidentiary portion of the matter, I allowed the parties an opportunity to discuss the Complaint among themselves in an attempt to resolve it without the necessity of hearing and decision.  The parties requested additional time in order for Mr. Dinnocenti to supply additional information to the company.  I agreed and directed them to report back to me on or before July 31, 2003.
By letter dated July 31, 2003, counsel for Met-Ed informed me that the parties were unable to settle the Complaint, and requested that a hearing be scheduled.

By Telephone Hearing Notice dated August 27, 2003, a further telephonic hearing was scheduled for October 6, 2003. 

That hearing was held as scheduled.  After a substantial amount of discussion among myself and the parties, which included an unrelated issue between the parties, I was concerned that complainant perhaps should continue with his Complaint in order to determine if Met-Ed’s Tariff Rule 7 was properly applied.  Complainant Dinnocenti, however, refused to allow himself to be sworn or affirmed.  Therefore, I granted Met-Ed’s Motion to dismiss the Complaint.
FINDINGS OF FACT

1.
The complainant in this proceeding is Vincent Dinnocenti, whose address is listed in the Complaint as 32 Shady Lane, Boyertown, PA 19512.
2.
The respondent in this proceeding is Metropolitan Edison Company.
3.
At the further telephonic hearing held on October 6, 2003, complainant refused to be sworn or affirmed.  Complainant had not provided any proposed exhibits for use at the scheduled telephonic hearing.
DISCUSSION

The Public Utility Code, 66 Pa.C.S. §332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600; 602(Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of  Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  However, this due process requirement is satisfied when the parties are accorded notice and the opportunity to appear and be heard.  Id.

By refusing to be sworn or affirmed, complainant therefore presented no testimony to support the Complaint, and failed to bear his burden of proof.  Consequently, the Complaint must be dismissed.  

Due to the waste of the Commission’s and respondent’s time, money, and energy occasioned by complainant’s failure to testify in support of his Complaint, this Complaint will be dismissed with prejudice in accordance with well-established Commission precedent.  Jefferson v. UGI Utilities, Inc., Docket Number Z-00269892, Commission Opinion and Order entered December 26, 1995; Evans v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00957229, Commission Opinion and Order entered July 12, 1996; King v. Metropolitan Edison Company, Docket No. C-00967919, Commission Opinion and Order entered January 16, 1997.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
By failing to testify or present exhibits or other evidence at the scheduled hearing, complainant has failed to satisfy the burden of proof.

4.
The due process rights of complainant have been fully protected in this proceeding.

5.
A formal complaint may be dismissed if, after notice and opportunity to be heard, a complainant fails to prosecute the complaint.

6.
Complainant did not prove that respondent violated any provision of the Public Utility Code, or any regulation promulgated by the Commission.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Vincent Dinnocenti against Metropolitan-Edison Company at Docket Number C-20029074 is dismissed with prejudice.

2.
That the record at Docket Number C-20029074 be marked closed.

	Date:
	October 6, 2003
	
	

	
	
	
	Marlane R. Chestnut
Administrative Law Judge
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