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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Calvin Vivian (Complainant) filed on July 9, 2003, to the Initial Decision of Adminis​trative Law Judge (ALJ) Michael C. Schnierle, which was initially issued on May 7, 2003.
  No timely Reply Exceptions have been filed.  

History of the Proceeding


On October 8, 2002, the Complainant filed a Complaint against PECO Energy Company (PECO) in which he questioned the accuracy of his electric bill.  The Complainant alleged that he moved into his residence in May 2001, and that the house was still under repair.  The Complainant further alleged that he lives there part time, and sometimes has his ten-year old daughter with him.  The Complainant stated that his bill had been estimated for several months until a new meter was recently installed.  The Complaint is an appeal from a decision of the Bureau of Consumer Services (BCS) rendered in an informal complaint at BCS Docket No. ST 1196261.



The Complaint was served on PECO, and PECO filed an Answer on November 8, 2002.  PECO denied that it had estimated the Complainant's bill each month from May 2001 through May 2002.  PECO averred, inter alia, that it estimated six bills between May 2001 and May 1, 2002, because it was unable to gain access to the Complainant's meter.  PECO also averred that the bills that it sent to the Complainant were accurate.  PECO stated that on May 1, 2002, it installed an Automated Meter Reader (AMR) on the Complainant's house, but that it again estimated the Complainant's bills on May 9, 2002, and June 10, 2002.  This was due to the fact that it had not yet activated the AMR and because it was unable to gain access to the meter.  PECO explained that it could activate the AMR only after all of the services in the Complainant's area were converted to AMRs, which took two months to complete.



This case was assigned to ALJ Schnierle on November 22, 2002.  By Letter dated November 22, 2002, the Parties were informed that a telephonic hearing would be held on January 22, 2003.  The hearing was held as scheduled.  The Complainant appeared pro se and PECO was represented by counsel.  The hearing resulted in a transcript of 35 pages and three exhibits were entered into the record.



In his Initial Decision, initially issued on May 7, 2003, the ALJ concluded, inter alia, that the evidence herein does not establish that the bills contested by the Complainant were issued in error.  (I.D. at 10).  Therefore, the ALJ recommended that the instant Complaint be dismissed with prejudice.  Exceptions to the Initial Decision were filed as above noted. 
Discussion


The ALJ made nine Findings of Fact, and also reached four Conclusions of Law.  Those Findings of Fact and Conclusions of Law are incorporated herein by reference, unless expressly or by necessary implication they are modified or rejected by this Opinion and Order.



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); See also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  


The Complainant files two single-spaced pages of “Exceptions.”  However, upon review of that document, we find that it does not comply with Section 5.533(b) of our regulations.  52 Pa. C.S. § 5.533(b).  Section 5.533(b) provides, in pertinent part, as follows:  “[e]ach exception shall be numbered and shall identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exceptions shall follow each specific exception.”  However, as noted above, the Complainant appeared pro se in the instant proceeding.  Accordingly, we will waive any technical defects and entertain the Exceptions consistent with Section 1.2(c) of our regulations, 52 Pa. Code § 1.2(c).  


The Complainant’s Exceptions touch on two issues.  In Exception No. 1, the Complainant questioned the use of the “Waldron Rule,” as follows: “I notice you use a so‑called Waldron Rule…to determine my status.”  The import of the Complainant’s Exception is that the use of that rule was unjustified.  (Exc. at 2).
As noted by the ALJ, this proceeding primarily involves a high bill complaint.  (I.D. at 4).  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Complainant has challenged his electric bill from PECO.  Thus it is clear that he is the party seeking affirmative relief from the Commission, and, therefore, he is the party with the burden of proof. 

In Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court held that the term "burden of proof" means a duty to establish a fact by a preponderance of the evidence.  The term "preponderance of the evidence" means that one party has presented evidence which is more convincing, by even the smallest degree, than the evidence presented by the other party.  To establish a sufficient case against a utility and satisfy the burden of proof, one must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).

When the complaint alleges a billing dispute, a complainant's burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case, i.e., satisfy the burden of proof, by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility has placed into the record testimony to rebut a complainant's prima facie case, the burden of going forward with the evidence shifts back to the complainant.  
In order to satisfy the burden of proof, a complainant must rebut the utility's evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron.  The Commonwealth Court has recently interpreted the "Waldron Rule" as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive. Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer's meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage. Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned. Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.
Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant. The Commission must measure the weight and credibility of all the evidence, and simply because the rate​payer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight. If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the com​plainant will not have met his burden of proof. At this stage, the Waldron doctrine provides "that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling." Id. at 436, 461 A.2d at 1236 [emphasis supplied]. Finally, where the Commission has dismissed the complaint because the customer has failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal. Id. at 436, 461 A.2d at 1236.  (Footnotes omitted.).  
Milkie v. Pa. PUC, 768 A.2d 1217, 1219-1220 (Cmwlth. Ct. 2001).  



Applying the principles enunciated above to the facts of the instant case, we find that the ALJ correctly concluded that the Complainant herein has failed to sustain his burden of persuasion in the instant high-bill Complaint.  (I.D. at 6-9).  We also note that PECO’s consumption records for the Complainant do not bear out any finding that his old meter was inaccurate or was malfunctioning.  Accordingly, the Complainant’s Exception No. 1 is denied. 


In Exception No. 2, the Complainant contends that the ALJ exhibited bias on page 10 of his Initial Decision when he advised the Complainant to use the gas appliances located on the premises.  Specifically, the ALJ stated as follows:

First, assuming that [the Complainant’s] gas appliances, especially the furnace and hot water heater are safe and functional, he should consider using them.  It is 
unquestionably less expensive to heat a home with a gas furnace than with electric space heaters.

(Exc. at 2).


We note that the above-quoted statement was specifically labeled as “advice” by the presiding ALJ.  It is not a conclusion of law or an ALJ directive.  We do not find the ALJ’s statement to be prejudicial or capable of being construed as biased in any way.  Our review of the record evidence indicates that the ALJ carefully considered the issues presented herein, and produced a well-reasoned and comprehensive Initial Decision.  Based on these factors, the Complainant’s Exception No. 2 is denied. 
Conclusion


We have carefully reviewed the record as developed in this proceeding including the ALJ’s Initial Decision and the Exceptions filed thereto.  Premised on our review, we conclude that the Exceptions, filed by the Complainant to the ALJ’s Initial Decision, are not meritorious and, as a result, they will be denied.  The ALJ’s Initial Decision will be adopted to the extent that it is consistent with this Opinion and Order; THEREFORE,


IT IS ORDERED:  


1.
That the Exceptions filed by Calvin Vivian are denied.



2.
That the Initial Decision of Administrative Law Judge Michael C. Schnierle, is adopted to the extent that it is consistent with this Opinion and Order.  



3.
That the Complaint of Calvin Vivian against PECO Energy Company, at Docket No. Z-01196261, is dismissed with prejudice.



4.
That within thirty (30) days of the entry of the instant Opinion and Order, PECO Energy Company shall send to Calvin Vivian the pertinent application forms for its Customer Assistance Program.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 30, 2003
ORDER ENTERED:  November 4, 2003
	�	Although the Initial Decision was initially issued on May 7, 2003, our records indicate that it was returned unclaimed on June 25, 2003.  Subsequently, on June 25, 2003, the Initial Decision was re-issued to the Parties.  Accordingly, we consider June 25, 2003 as the issuance date.  Therefore, the Exceptions herein filed on July 9, 2003, are within the 20-day period for the filing of Exceptions.  The June 20, 2003 Secretarial Letter by which the ALJ’s Initial Decision was declared final herein was rescinded by a subsequent Secretarial Letter dated July 30, 2003.  
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