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HISTORY OF THE PROCEEDING



This decision denies a complaint that The Fez Banquet Center/John Thomas (“Complainant” or “The Fez”) filed with the Commission on September 9, 2002.  The Complainant asserts Duquesne Light Company (“Respondent” or “Duquesne”) operates an electric substation only 20 feet from its banquet facility, the substation frequently explodes and catches fire, and it poses a danger to the public.  It wants the Commission to direct Duquesne to relocate the substation.


The Respondent answered the complaint and filed new matter on October 4, 2002.  Duquesne denies its Scottsville substation ever exploded or caught fire.  It notes that on June 30, 1998 damage to a four kV switchgear at the substation may have caused smoke.  On August 15, 2002, smoke and/or burning gasses may have been expelled from the pressure release valve on a transformer at the substation.  The Respondent maintains operation of its Scottsville substation complies with all pertinent codes and standards pertaining to safety of the substation and surrounding community.  It asserts its substation has a safe and reliable operating record.



Prehearing conferences were held on February 24 and April 10, 2003.  Thereafter, a Prehearing Order issued, which, inter alia, directed the parties to submit written direct testimony.  After Duquesne applied for a Protective Order on May 15, 2003 to restrict disclosure of proprietary information upon stipulation of the parties, this application was granted and a Protective Order was issued on May 19, 2003.



A hearing was held in Pittsburgh on July 16, 2003.  Michael W. Nalli, Esq., represented the Complainant.  Regina M. Sestak, Esq., represented the Respondent.  The Complainant submitted two statements of written direct testimony and seventeen exhibits for admission into the record.  The Respondent proffered three statements of written direct testimony and 38 exhibits.  The hearing generated 79 pages of notes of testimony.  The Respondent moved to correct the transcript of that hearing on August 13, 2003.  An Interim Order issued on September 3, 2003 granting that motion and closing the record.
FINDINGS OF FACT
1. The Fez Food Service, Inc. is a family business running The Fez Banquet and Wedding Center (“Complainant”) at 2312 Brodhead Road, Aliquippa, Pennsylvania 15001, where it has operated for nearly 40 years.  There, it offers three banquet rooms on the first floor and three additional meeting rooms on the second floor.  The banquet center can accommodate approximately 1,000 to 1,200 guests.  It employs 50 to 75 persons.  It can operate nearly every day of the week — anywhere from 6:00 AM until midnight — depending upon the function scheduled and the time of the year (Complainant’s St. 1 at 3‑8, 12; Complainant’s Exh. 3, 5; N.T. 16, 66‑68).
2. When The Fez originally purchased the property, the business consisted of a small neighborhood tavern.  Over the years, The Fez acquired additional land, remodeled the premises and built the existing structure with surrounding parking lots (Complainant’s St. 1 at 12‑13; N.T. 16, 23).

3. The banquet rooms at The Fez exit onto Washington Alley, which is directly behind the building and immediately adjacent to the Scottsville electric substation of Duquesne Light Company (“Respondent”).  The substation is anywhere from 20‑30 feet from the building.  Employees can park approximately six to seven cars in the alleyway next to the substation.  Patrons can park about 125 to 150 cars in the largest of the lots surrounding the building and the substation (Complainant’s St. 1 at 8‑9, 13‑20, 31‑33, 35, 41‑42, 66‑68; Complainant’s Exhs. 1‑2, 4, 6‑9, 11, 13).
4. Duquesne’s operation of the Scottsville substation predated The Fez’s commencement of business at this location in the 1960’s (N.T. 23).

5. On Tuesday, June 30, 1998, the Scottsville substation experienced a malfunction resulting in a large fire with thick black smoke.  The Hopewell Township Fire Department ordered The Fez to evacuate the building.  Although several employees occupied the building at the time, no guests were present, because The Fez did not have any parties scheduled then.  The incident caused no damage to The Fez’s property (Complainant’s St. 1 at 20‑22, 28, 30; N.T. 17‑18).
6. A four kV circuit breaker had failed at the substation.  Duquesne repaired the unit and returned the substation to service (Complainant’s St. 2 at 8).

7. On July 7, 1998, a representative of The Fez wrote a letter to Duquesne expressing concern that an incident at the substation like the one on June 30, 1998 could pose a safety problem, because of panic among guests on the premises.  The Fez asked Duquesne to relocate the substation (Complainant’s St. 1 at 22‑25; Complainant’s Exh. 12).
8. On July 30, 1998, a representative of The Fez wrote another letter to Duquesne reiterating its concern about panic among guests causing a safety problem should another incident occur at the substation like the one on June 30, 1998.  The letter also mentioned a conversation with a Duquesne representative, who allegedly stated that relocation or elimination of the substation might be more cost-effective, because pole-top units could replace this substation.  Other alternatives included relocating the substation to an existing substation farm several miles away or moving the substation to a new site (Complainant’s St. 1 at 25‑28; Complainant’s Exh. 10).

9. The Complainant asserts that during the second or third week of July 2002, the Scottsville substation again malfunctioned.  The substation failed again shortly after it was repaired.  The witness testifying for The Fez, however, did not have firsthand knowledge of these events (Complainant’s St. 1 at 29‑30; N.T. 18‑22, 24‑25, 55‑59).

10. After this incident, Duquesne replaced the substation, installed a higher fence around it and added additional facilities on nearby utility poles on The Fez’s property (Complainant’s St. 1 at 37‑38; N.T. 66).

11. The Complainant does not challenge the manner in which Duquesne maintains its substation facility.  It understands that mechanical equipment fails, it sometimes needs replacement and power outages occur as a routine part of daily life.  The Fez, as the operator of a hospitality business, is concerned for the safety of its guests should the substation fail and evacuation of a capacity crowd becomes necessary.  Guests exiting the building onto Washington Alley are subject to flames and gas fumes from any fire at the substation (Complainant’s St. 1 at 33‑34, 36, 39‑41; N.T. 22).
12. The Fez operates a natural gas-powered electric generator as an emergency power supply for interior lighting in the event of a power failure (Complainant’s St. 1 at 33; N.T. 22).
13. Following the failure of its Scottsville substation on June 30, 1998, Duquesne performed a quick assessment for elimination of this facility by converting four kV distribution facilities in the area to carry a 23 kV distribution circuit.  Duquesne estimated the conversion would cost about $715,000 (Complainant’s St. 2 at 10‑15; Complainant’s Exhs. 14‑15; N.T. 52‑53).
14. After the Scottsville substation failed in 2002, Duquesne again performed a quick assessment for the repair or elimination of this facility by upgrading facilities and transferring the load to an adjacent substation about two blocks away.  This conversion would entail hanging seven sets of three step-down transformers on poles.  Duquesne estimated the conversion cost to be about $151,700, using a “cookbook” prepared by its engineering department.  Because the two estimates were so disparate and this “cookbook” was unavailable for the previous estimate, Duquesne’s engineer responsible for compiling both estimates found the latter estimate “suspect.”  In addition, the conversion would add nearly 2,720 kVA onto the tail end of another circuit, which already had low voltage problems (Complainant’s St. 2 at 15‑24, 26‑27; Complainant’s Exhs. 16‑17 [renumbered]; N.T. 58, 61, 64‑65).
15. Alternatively, Duquesne’s engineer recommended replacing the unit at the Scottsville substation immediately while considering some type of elimination project at a later date, when Duquesne can provide adequate capacity and legally acceptable voltage (Complainant’s St. 2 at 24‑25, 27‑28; Complainant’s Exhs. 16​‑17 [renumbered]).
16. After the July 2002 incident, Duquesne replaced the failed substation with a conventional unit that has a re-closer mounted on it; the utility also installed a separate set of line regulators (Complainant’s St. 2 at 25).

17. Duquesne purchased a parcel of property, including the present site of the Scottsville substation, in 1954.  Over the years, Duquesne sold various portions of this property to certain individuals, while granting licenses and easements over land it retained (Respondent’s St. 1 at 2‑6; Respondent’s Exhs. RJB 1‑12).
18. Using these documents and a survey, Duquesne prepared a map of the area, showing The Fez’s sidewalk, patio and building encroaching upon Duquesne’s substation property (Respondent’s St. 1 at 6‑8; Respondent’s Exhs. RJB 12‑13; N.T. 32‑35).
19. Duquesne presents photographs of the area taken by its survey crew (Respondent’s St. 1 at 8; Respondent’s St. 2 at 3‑4; Respondent’s Exhs. RJB 14‑20).

20. The major components of Duquesne’s distribution system consist of distribution circuits, substations, transformers, breakers, wires and poles.  Initially, electricity moves from the bulk supply transmission system to the sub-transmission system.  The bulk supply transmission system interconnects substations without intervening customers at voltages of 345 kV, 138 kV or 69 kV.  Transmission substations are also associated with this system (Respondent’s St. 3 at 2).

21. A substation functions as a switching unit and it steps down voltage.  From a transmission substation, sub-transmission lines supply distribution substations and large commercial/industrial customers (Respondent’s St. 3 at 2‑3).
22. Scottsville substation performs a distribution function.  It steps voltage down for feeding residential and commercial customers.  The voltage coming into the substation is phase-to-phase 23,000 volts on a sub-transmission line.  The substation steps down the voltage phase-to‑phase 4,000 volts or 2,300 volts phase-to‑ground.  The four kV distribution circuit leaving the substation runs through neighborhoods, where step-down transformers reduce the voltage again to 120/240 volts for individual customers (Respondent’s St. 3 at 3; N.T. 50‑51).
23. Duquesne proffers a map for the Scottsville substation distribution circuit (Respondent’s St. 3 at 3; Respondent’s Exh. JC 1).
24. Duquesne personnel perform routine inspections and maintenance at the Scottsville substation on a predetermined frequency based upon industry and Company standards.  It performs corrective maintenance as needed (Respondent’s St. 2 at 2).

25. Duquesne offers the station log from June 18, 1990 until June 5, 2003 for the Scottsville substation, showing when testing or maintenance was performed, whether a problem was found, what the problem was, and switching operations (Respondent’s St. 2 at 3; Respondent’s Exh. RBB 1).

26. After a fire, Duquesne replaced a transformer at the Scottsville substation in 1965 (N.T. 59‑60).

27. On June 3, 1977, Duquesne placed a mobile unit in service at the Scottsville substation, while it replaced a four kV breaker (N.T. 60).
28. At approximately 1600 hours on June 30, 1998, Duquesne’s Scottsville substation failed during a thunderstorm.  A transformer, 23 kV switchgear, four kV switchgear and control wiring were damaged (Respondent’s St. 3 at 4; Respondent’s Exh. RBB 1; N.T. 51).
29. Duquesne connected a mobile substation to energize the circuit served by the Scottsville substation until it could complete permanent repairs.  Because of the time needed to transport the mobile substation and to repair downed wires and remove trees on the circuit, Duquesne was unable to re-energize the circuit until approximately 0900 hours on July 1, 1998 (Respondent’s St. 3 at 5; Respondent’s Exh. RBB 1; N.T. 51).

30. The mobile unit remained at the Scottsville substation for about a year before Duquesne could complete permanent repairs.  It costs Duquesne approximately $10,000 to move and install a mobile substation.  This cost does not include the cost of purchasing a new mobile substation (N.T. 52, 62).

31. Duquesne presents a series of photographs depicting the Scottsville substation after the June 30, 1998 incident.  Its Exhibit JC 2 portrays the imprint of one of several dead rats found inside the four kV breaker cubicle (Respondent’s St. 3 at 6‑7; Respondent’s Exhs. JC 2‑9).
32. Duquesne is unsure what caused the failure of the Scottsville substation on June 30, 1998 (Respondent’s St. 3 at 7; Respondent’s Exh. RBB 1).

33. The Scottsville substation suffered heat damage, probably from electrical arcing inside the breaker cubicle, which may have induced flames (Respondent’s St. 3 at 8; Respondent’s Exh. RBB 1).

34. Duquesne posits electrical arcing within the substation cubicle would not pose a safety hazard to passersby (Respondent’s St. 3 at 8).

35. Duquesne opines electric substations, including the Scottsville substation, do not pose a danger to passersby (Respondent’s St. 2 at 5; Respondent’s St. 3 at 8‑9; N.T. 42‑44).
36. Duquesne further opines that the Scottsville substation posed no danger to the personnel or patrons of The Fez during the failure on June 30, 1998 (Respondent’s St. 3 at 9).
37. Duquesne has no record of any unusual incident occurring at the Scottsville substation in July 2002 as the Complainant alleges (N.T. 38‑39; Respondent’s Exh. RBB 1).

38. Duquesne has no record of any unusual incident occurring at the Scottsville substation on August 8, 2002 as the complaint alleges (Respondent’s St. 3 at 9; Respondent’s Exh. RBB 1).
39. At approximately 1644 hours on August 15, 2002, a transformer failed at the Scottsville substation.  Due to heavy load on the system because of extremely hot weather, Duquesne suspects a problem in the tap changer compartment caused the failure.  Duquesne denies any explosion occurred, but there may have been electrical arcing and expulsion of gases or heat through a mechanical release device to relieve pressure (Respondent’s St. 3 at 9; Respondent’s Exh. RBB 1; N.T. 40‑41, 53‑55, 59, 62‑64).

40. Duquesne opines the event on August 15, 2002 at its Scottsville substation posed no danger to The Fez or public safety (Respondent’s St. 3 at 10).

41. In response to the outage, Duquesne again employed a mobile substation to supply the circuit until it could complete permanent repairs.  It re-energized the circuit at approximately 0555 on August 16, 2002 (Respondent’s St. 3 at 10; Respondent’s Exh. RBB 1).

42. The mobile unit remained in service at the Scottsville substation for about nine months until Duquesne could complete permanent repairs (N.T. 55‑57).
43. A breaker at the mobile substation “tripped” on August 17, 2002, de‑energizing the circuit.  Duquesne is unsure what caused the breaker to open, but it deployed an operator to manually close the breaker and re-energize the circuit (Respondent’s St. 3 at 10‑11; Respondent’s Exh. RBB 1; N.T. 41‑42, 59).

44. Duquesne opines the breaker tripping at the mobile substation on August 17, 2002 posed no threat to The Fez or to public safety (Respondent’s St. 3 at 11).

45. Duquesne offers a series of photographs depicting the Scottsville substation as it appears today (Respondent’s St. 3 at 11; Respondent’s Exhs. JC 10‑16).
46. Other than the events already described, Duquesne believes the only other event at the substation that an observer might mistake for an explosion or fire could be a cable failure.  There are three conductors in a single cable assembly inside the substation.  If insulation breaks down between conductors, a short occurs causing a high level of current, which operates the substation breaker or other interrupting device.  An observer may see electrical arcing and hear a loud bang when the breaker operates (Respondent’s St. 3 at 12).

47. Duquesne opines a cable failure at the Scottsville substation would not pose a threat to The Fez or to public safety (Respondent’s St. 3 at 13).
DISCUSSION


The Fez presents the Commission with the opportunity to determine whether the ordinary operation of an electric substation in proximity to a banquet center catering to anywhere from 1,000 to 1,200 guests is so intrinsically dangerous that the Commission should order Duquesne to relocate it elsewhere.  The Complainant does not challenge the manner in which Duquesne maintains its substation facility.  It understands that mechanical equipment fails, it sometimes needs replacement and power outages occur as a routine part of daily life.  The Fez, as the operator of a hospitality business, nevertheless is concerned for the safety of its guests should the substation fail — as it has done in the past — and evacuation of a capacity crowd becomes necessary (Complainant’s St. 1 at 33‑34, 36, 39‑41; N.T. 22).  For the following reasons, the Complainant has failed to prove that it is entitled to the relief it requests.
A.
The Burden of Proof


As the party seeking affirmative relief, The Fez bears the burden of proof.  66 Pa. C.S. §332(a). The Pennsylvania Supreme Court has held the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether the Complainant has satisfied its burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234 (1983).



Furthermore, substantial evidence in the record must support the Commission’s decision.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The Pennsylvania appellate courts have defined the term “substantial evidence” to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.

B.
The Standard of Service


Section 1501 of the Public Utility Code (the “Code”), 66 Pa. C.S. §1501, mandates that a public utility must furnish and maintain adequate, efficient, safe and reasonable service and facilities, and must make such repairs, changes, alterations, substitutions and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons and the public.  Upon finding that the service or facilities of a public utility are unreasonable, unsafe or inadequate, the Commission may prescribe, by regulation or order, the reasonable, safe and adequate service or facilities that a public utility must furnish or employ.  66 Pa. C.S. §1505.



The Commission has exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility’s services and facilities.  Elkin v. Bell of PA, 491 Pa. 123, 420 A.2d 371 (1980).  Section 102 of the Code, 66 Pa. C.S. §102, defines “service” as:

Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . .

(Emphasis added).  A utility’s “service” is not merely confined to the distribution of electrical energy, but also includes “any and all acts” related to that function.  West Penn Power Co. v. Pa. P.U.C., 578 A.2d 75 (Pa. Cmwlth. 1990).  A utility’s “facilities” include all the plant and equipment of a public utility, including all tangible and intangible real and personal property, and any and all means and instrumentalities in any manner owned or operated to conduct the business of a public utility.  66 Pa. C.S. §102.  “Service” and “facilities” are broadly construed so as to bring them within the ambit of the Commission’s regulatory authority.  Country Place Waste Treatment Co., Inc. v. Pa. P.U.C., 654 A.2d 72 (Pa. Cmwlth. 1995).  Thus, Duquesne’s operation of its Scottsville substation falls within the purview of Section 1501 of the Code.  66 Pa. C.S. §1501.
C.
The Facts of This Case


Duquesne purchased a parcel of property, including the present site of the Scottsville substation, in 1954.  Over the years, Duquesne built the Scottsville substation and sold various remaining portions of this property to certain individuals, while granting licenses and easements over land it retained (Respondent’s St. 1 at 2‑6; Respondent’s Exhs. RJB 1‑12).  When The Fez originally purchased the property in the 1960’s, the business consisted of a small neighborhood tavern.  Over the years, The Fez acquired additional land, remodeled the premises and built the existing structure with parking lots surrounding the substation (Complainant’s St. 1 at 12‑13; N.T. 16, 23).  Importantly, Duquesne’s operation of the Scottsville substation predates The Fez’s commencement of business at this location (N.T. 23).


On Tuesday, June 30, 1998, the Scottsville substation malfunctioned resulting in a large fire with thick black smoke.  The Hopewell Township Fire Department ordered The Fez to evacuate the building.  Although several employees occupied the building at the time, no guests were present, because The Fez did not have any parties scheduled then.  The incident caused no damage to The Fez’s property (Complainant’s St. 1 at 20‑22, 28, 30; N.T. 17‑18).


While it is unsure what caused the failure of the Scottsville substation at approximately 1600 hours on June 30, 1998, Duquesne relates its substation failed during a thunderstorm.  A transformer, 23 kV switchgear, four kV switchgear and control wiring were damaged (Respondent’s St. 3 at 4, 7; Respondent’s Exh. RBB 1; N.T. 51).  The substation suffered heat damage, probably from electrical arcing inside the breaker cubicle, which may have induced flames (Respondent’s St. 3 at 8; Respondent’s Exh. RBB 1).  Electrical arcing within the substation would not pose a safety hazard to passersby (Respondent’s St. 3 at 8).


Duquesne connected a mobile substation to energize the circuit served by the Scottsville substation until it could complete repairs.  Because of the time needed to transport the mobile unit and to repair downed wires and remove trees on the circuit, Duquesne was unable to re-energize the circuit until approximately 0900 hours on July 1, 1998 (Respondent’s St. 3 at 5; Respondent’s Exh. RBB 1; N.T. 51).  The mobile unit remained at the substation for about a year before Duquesne completed permanent repairs (N.T. 52, 62).


At approximately 1644 hours on August 15, 2002, a transformer failed at the Scottsville substation.  Due to heavy load on the system during extremely hot weather, Duquesne suspects a problem in the tap changer compartment caused the failure.  Electrical arcing and expulsion of gases or heat may have occurred through a mechanical release device to relieve pressure (Respondent’s St. 3 at 9; Respondent’s Exh. RBB 1; N.T. 40‑41, 53‑55, 59, 62‑64).  Again, no one was injured and no property was damaged.  Duquesne opines this event posed no danger to The Fez or public safety (Respondent’s St. 3 at 10).


Responding to the outage, Duquesne again employed a mobile substation to supply the circuit until it could complete repairs.  It re-energized the circuit at approximately 0555 on August 16, 2002 (Respondent’s St. 3 at 10; Respondent’s Exh. RBB 1).  The mobile unit remained in service at the Scottsville substation for about nine months until Duquesne completed permanent repairs (N.T. 55‑57).



On August 17, 2002, a breaker at the mobile substation “tripped,” de‑energizing the circuit.  Duquesne is unsure what caused the breaker to open.  It deployed an operator to manually close the breaker and re-energize the circuit (Respondent’s St. 3 at 10‑11; Respondent’s Exh. RBB 1; N.T. 41‑42, 59).


Duquesne reports two earlier events occurred at the Scottsville substation as well.  It replaced a transformer at the substation after a fire in 1965 (N.T. 59‑60).  On June 3, 1977, it placed a mobile unit in service at the Scottsville substation, while it replaced a four kV breaker (N.T. 60).  Nevertheless, no one here questions how Duquesne maintains or operates its system.


The Complainant does not challenge the manner in which Duquesne maintains its distribution system.  It understands that mechanical equipment fails, facilities sometimes need replacement and power outages occur as a routine part of daily life.  In fact, the Fez operates a natural gas-powered electric generator as an emergency power supply for lighting in its building in the event of a power failure.  The Fez, however, as the operator of a hospitality business, is concerned for the safety of its guests should the substation again fail and evacuation of 1,200 guests becomes necessary.  Guests exiting the building onto Washington Alley may be subject to flames and gas fumes from any fire at a substation that is 20‑30 feet from the building (Complainant’s St. 1 at 33‑34, 36, 39‑41; N.T. 22).


To abate the perceived hazard, The Fez wants Duquesne to remove its substation at the utility’s expense.  Duquesne estimates it may cost anywhere from $151,700 to $715,000 to reconfigure its distribution facilities so it can remove the substation from its present site (Complainant’s St. 2 at 10‑24, 26‑27; Complainant’s Exhs. 14‑17 [renumbered]; N.T. 52‑53, 58, 61, 64‑65).
  Duquesne posits its tariff calls for The Fez to assume this expense (Respondent’s Exh. 1).  Setting aside for the moment the standards that the State Legislature mandated for public utility facilities under Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, resolution of a conflict in land usage finds its origins in common law nuisance.

D.
Common Law Nuisance


At common law, a nuisance is the unreasonable, unwarranted or unlawful use of property, which causes injury, damage, hurt, inconvenience, annoyance or discomfort to another in the legitimate enjoyment of reasonable property rights.  Philadelphia Electric Company v. Hercules, Inc., 762 F.2d 303 (3d Cir. Pa. 1985); Commonwealth v. Sadecky, 398 A.2d 1073 (Pa. Cmwlth. 1979).  Whether one’s use of property is reasonable generally depends upon consideration of all the facts.  Reid v. Brodsky, 397 Pa. 463, 156 A.2d 334 (1960).


Legal nuisance refers to the type of interest invaded — not to any particular type of conduct from which the invasion results.  Moran v. Pittsburgh-Des Moines Steel Co., 166 F.2d 908 (1948).  It applies to a class of wrongs, which arise from unreasonable use of property or from improper, indecent or unlawful personal conduct that causes material annoyance or discomfort.  Anderson v. City of Philadelphia, 380 Pa. 528, 112 A.2d 92 (1955).  “Nuisance” signifies use of property or conduct, irrespective of actual trespass or of malicious or actual criminal intent, that transgresses the just restriction upon use or conduct, which the proximity of other persons or property in civilized communities imposes upon what otherwise may be rightful freedom.  Kramer v. Pittsburgh Coal Co., 341 Pa. 379, 19 A.2d 362 (1941).


The law distinguishes between public and private nuisances.  Phillips v. Donaldson, 269 Pa. 244, 112 A. 236 (1920).  The difference depends not upon the nature of the thing done, but upon the question whether it affects the general public or merely some private individual.  Golen v. Union Corp., 718 A.2d 298 (Pa. Superior Ct. 1998).  The distinction between a public and a private nuisance is that a public nuisance is common to the neighborhood where it is committed, as well as to those members of the public traveling in that vicinity, while a private nuisance is one inflicting injury personal to the party complaining or to one’s property.  Phillips v. Donaldson, 269 Pa. 244, 112 A. 236 (1920); Price v. Grantz, 118 Pa. 402, 11 A. 794 (1888).



Exercise of due care or the lack of it is unnecessary when determining whether a nuisance exists.  Stokes v. Pennsylvania Railroad Company, 214 Pa. 415, 63 A. 1028 (1906).  Nuisance and negligence, however, are closely related.  Nuisance may presuppose negligence, when the omission to remove a nuisance after notice constitutes negligence.  Reedy v. City of Pittsburgh, 363 Pa. 365, 69 A.2d 93 (1949).  When one knows that one’s conduct will interfere with another's use or enjoyment of land, and it is practicable to prevent or avoid part or all of the interference and still achieve one’s purpose, such conduct lacks utility if one fails to take necessary measures to avoid it.  Burr v. Adam Eidemiller, Inc., 386 Pa. 416, 126 A.2d 403 (1956).



Business use of property constitutes a private nuisance, if the business causes significant harm to a person of normal or reasonable sensitivities.  Kembel v. Schlegel, 478 A.2d 11 (Pa. Superior Ct. 1984).  One is liable for a nuisance if, (a) the other has property rights and privileges in the use or enjoyment interfered with; (b) the invasion is substantial; (c) the actor’s conduct is a legal cause of the invasion; and (d) the invasion is either intentional and unreasonable or unintentional and otherwise actionable under rules governing liability for negligent, reckless or ultra‑hazardous conduct.  McQuilken v. A & R Development Corp., 576 F.Supp. 1023 (ED Pa. 1983); and Burr v. Adam Eidemiller, Inc., 386 Pa. 416, 126 A.2d 403 (1956).



Moreover, business necessity may not excuse maintaining a nuisance.  A nuisance cannot be justified on the ground that it is necessary to the community in which it is situated or that it is connected with a large industry, even though the industry involves large capital investment, is a benefit to the community, and has existed for a long time.  Commonwealth v. Miller, 139 Pa. 77, 21 A. 138 (1891); Commonwealth v. Wyeth Laboratories, 315 A.2d 648 (Pa. Cmwlth. 1974).  Likewise, one cannot acquire the right to maintain a public nuisance by prescription.  Freedman v. Borough of West Hazleton, 297 Pa. 58, 146 A. 564 (1929); Pennsylvania R. R. Co. v. Sagamore Coal Co., 281 Pa. 233, 126 A. 386 (1924); City of Pittsburgh v. Epping-Carpenter Co., 194 Pa. 318, 45 A. 129 (1900).  On the other hand, mere annoyance from the conduct of a business does not establish a nuisance.  Burke v. Hollinger, 296 Pa. 510, 146 A. 115 (1929).


Similarly, persons dwelling near industrial plants must to some extent bear the annoyance and injury of smoke, odors, gases and noise.  Ebur v. Alloy Metal Wire Company, 304 Pa. 177, 155 A. 280 (1931).  The courts will not restrain a business conducted in a reasonable and proper manner that causes discomfort to nearby residents from odors and noise.  Folmar v. Elliot Coal Mining Company, 441 Pa. 592, 272 A.2d 910 (1971); Waschak v. Moffat, 379 Pa. 441, 109 A. 2d 310 (1954); and Alexander v. Stewart Bread Company, 21 Pa. Superior Ct. 526 (1902).  But, property owners residing in an industrial district are entitled to protection from smoke and odors to the extent such things are unreasonable or unnecessary under the circumstances.  Ebur, supra.  Smoke and odors are unnecessary and unreasonable, if they can be reduced by devices or more efficient management at a reasonable expense and the owner or operator of the premises fails to undertake such measures.  Hannum v. Gruber, 346 Pa. 417, 31 A.2d 99 (1943).


Every noise is not a nuisance.  A person residing in a metropolitan area cannot expect the stillness prevalent in a rural district.  Id.  Consequently, noise produced while exercising a lawful occupation is not subject to abatement without clear evidence of substantial injury.  Bedminster v. Vargo Dragway, Inc., 434 Pa. 100, 253 A.2d 659 (1969); Penrose v. Nixon, 140 Pa. 45, 21 A. 364 (1891); Straus v. Barnett, 140 Pa. 111, 21 A. 253 (1891); and Appeal of McCaffrey, 105 Pa. 253, 15 W.N.C. 12, 32 P.L.J. 352, 41 L.I. 418 (1884).  Noises occasioned by the operation of a trade or business do not constitute a nuisance, unless such trade or business is conducted so as to cause unnecessary annoyance.  Wojnar v. Yale & Towne Mfg. Co., 348 Pa. 595, 36 A.2d 321 (1944).  Conversely, noises that annoy a person of ordinary sensibilities, so as to materially interfere with the ordinary comforts of life and impair the reasonable enjoyment of habitation, constitute a nuisance.  Guarina v. Bogart, 407 Pa. 307, 180 A.2d 557 (1962); Firth v. Scherzberg, 366 Pa. 443, 77 A. 2d 443 (1951); Krocker v. Westmoreland Planing Mill Co., 274 Pa. 143, 117 A. 669 (1922); and Hustleton v. Park, 256 Pa. 255, 100 A. 798 (1917).


A hazardous condition can be a nuisance under appropriate circumstances.  A powder magazine located in a thickly settled district may be a nuisance — even though no actual harm had occurred.  Appeal of Dilworth, 91 Pa. 247, 9 W.N.C. 133 (1879); and Appeal of Wier, 74 Pa. 230, 22 Am.L.Reg. 715 (1873).  A powder magazine, however, located near the shaft of a colliery, which was originally not in a residential locality but around which people had settled and raised no complaint during its thirty years of existence, was not a private nuisance so as to render its owners liable for an injury to one living nearby after an explosion caused by lightning.  Tuckashinsky v. Lehigh & W. Coal Co., 199 Pa. 515, 49 A. 308 (1901).



In a similar fashion, the modern view holds that when a nuisance results from an abnormally dangerous condition or activity, contributory negligence is a defense, if one voluntarily and unreasonably subjects oneself to the risk of harm.  Restatement 2d Torts, §840B(3).  If someone is aware of the risk of harm and voluntarily and unreasonably subjects oneself to it, one is not permitted to recover.  Restatement 2d Torts, §840B, Comment (h).  Likewise, assumption of the risk is a defense to the same extent as in other tort actions.  Restatement 2d Torts, §840C.
E.
Conclusion


The foregoing discussion of legal nuisance sheds some light on the controversy sub judice.  At the very least, one should conclude that not every exposure to a known hazard is unreasonable.  Humankind yet has to devise a perfect system to deliver electricity.  By its nature, operation of an electrical substation is a dangerous business.  Its hazardous propensity should be obvious to anyone.  Mechanical apparatus will fail, weather, storms and accidents will prevail, and electrical system mishaps will occur given sufficient passage of time.  To reiterate, the Complainant does not challenge the manner in which Duquesne operates or maintains its substation.  The Fez understands that mechanical equipment fails, sometimes equipment needs replacement and power outages occur as a routine part of daily life (Complainant’s St. 1 at 33‑34, 36, 39‑41; N.T. 22).


More importantly, Duquesne has lawfully operated its Scottsville substation at its present location since the 1950’s, providing a vital link for distributing electrical energy to the surrounding community and fulfilling its obligations to the public under the Public Utility Code.  Operation of the Scottsville substation predates The Fez’s commencement of business at this location in the 1960’s (N.T. 23).  When The Fez originally purchased the property, the business consisted of a small neighborhood tavern.  As its business grew, The Fez over the years acquired additional land, remodeled the premises and built its existing structure and nearby parking lots (Complainant’s St. 1 at 12‑13; N.T. 16, 23).  Presently, The Fez’s building and parking lots surround Duquesne’s Scottsville substation.


Furthermore, the parties document only five mishaps over the nearly 50 year life of the substation.  After a fire, Duquesne replaced a transformer at the substation in 1965 (N.T. 59‑60).  Due to some unknown cause, Duquesne placed a mobile unit in service at the substation on June 3, 1977, while it replaced a four kV breaker (N.T. 60).  On June 30, 1998, the substation failed during a thunderstorm (Respondent’s St. 3 at 4, 8; Respondent’s Exh. RBB 1; N.T. 51).  On August 15, 2002, a transformer failed at the substation due to heavy load on the system caused by extremely hot weather (Respondent’s St. 3 at 9; Respondent’s Exh. RBB 1; N.T. 40‑41, 53‑55, 59, 62‑64).  Finally, a breaker at the temporary mobile substation “tripped” on August 17, 2002 for some unknown reason, de‑energizing the circuit (Respondent’s St. 3 at 10‑11; Respondent’s Exh. RBB 1; N.T. 41‑42, 59).


These substation misadventures could have occurred at any time.  While not dangerous per se to anyone outside the substation’s fence, one may nevertheless assume these incidents may have been frightening.  The Fez knew as early as 1965 — and certainly no later than June 30, 1998 — that substation mishaps will occur, causing loud explosions, eruption of flames and billowing smoke.  Yet, The Fez chose to expand its business over the years to nearly encircle the substation, while embracing the perceived hazard it now wishes to banish.


The State Legislature permits a utility to provide service to the public, so long as the public utility furnishes and maintains service and facilities that are adequate, efficient, safe and reasonable.  66 Pa. C.S. §1501.  This standard permits wide latitude for regulatory oversight.  Yet, the Commission’s regulatory authority does not extend to acting as a super-manager mandating how a public utility must configure its distribution system.
  To reiterate, The Fez does not challenge how Duquesne operates or maintains this substation nor does it allege the distribution system is inadequate, unsafe or unreasonable.  Instead, The Fez contends the mere proximity of the substation to its banquet facility is unsafe and unreasonable.


Comments to the Restatement Second of Torts succinctly make the point.  Not every invasion of a person’s interest in the use and enjoyment of land is actionable, even when one is the owner of the land and the conduct of the defendant is the sole and direct cause of the invasion.  Life in organized society and especially in populous communities involves an unavoidable clash of individual interests.  Practically all human activities, unless conducted in a wilderness, interfere to some extent with others or involve some risk of interference.  These interferences range from mere trifling annoyances to serious harms.  It is an obvious truth that each individual in a community must put up with a certain amount of annoyance, inconvenience and interference and must take a certain amount of risk in order that all may get on together.  The very existence of organized society depends upon the principle of “give and take, live and let live.”  Therefore, the law does not attempt to impose liability or shift the loss in every case in which one’s conduct has some detrimental effect on another.  Restatement 2d Torts, §822, Comment (g).  



Thus, The Fez’s “not in my backyard” challenge rings hollow.  As neighborhoods change, conflicting land uses develop.  Interests once compatible find they are no longer so.  Conflicting interests may clamor for assistance from this tribunal, but they may not always find redress.  By choosing to expand its business and to embrace Duquesne’s substation, The Fez chose to develop its own property interests, while ignoring the perceived risks attendant to the substation.  No evidence in this record suggests Duquesne improperly operates or maintains the substation.  No evidence suggests Duquesne’s substation or distribution facilities are inadequate, unsafe or unreasonable.  Therefore, this complaint must be denied.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.
2. The Complainant has failed to meet its burden of proving the Respondent improperly operates or maintains its Scottsville substation or that its substation or distribution facilities are inadequate, unsafe or unreasonable.

ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of The Fez Banquet Center/John Thomas against Duquesne Light Company at Docket No. C‑20028464 is hereby denied.
Date:  October 3, 2003

















John H. Corbett, Jr.








Administrative Law Judge

� 	Complainant’s Exh. 17 (renumbered) has been deemed proprietary and confidential.  This renumbered exhibit was originally designated Complainant’s Exh. 18 (N.T. 26�29), but the Complainant’s first thirteen exhibits plus the four exhibits from the deposition (Complainant’s St. 2) equal seventeen exhibits.


� 	See, Findings of Fact Nos. 13�14, supra, for a more thorough explanation for the disparity in estimates.


� 	Section 821B of the Restatement 2d of Torts defines a public nuisance as “an unreasonable interference with a right common to the general public.”  Section 821D of the Restatement 2d of Torts defines a private nuisance as “a nontrespassory invasion of another’s interest in the private use and enjoyment of land.”


� 	No evidence appears anywhere in this record to suggest Duquesne failed to undertake measures to avoid mishaps at the Scottsville substation.





� 	Section 822 of the Restatement 2d of Torts declares “one is subject to liability for a private nuisance if, but only if, his conduct is a legal cause of an invasion of another’s interest in the private use and enjoyment of land, and the invasion is either, (a) intentional and unreasonable, or (b) unintentional and otherwise actionable under the rules controlling liability for negligent or reckless conduct, or for abnormally dangerous conditions or activities.”


� 	For example, shifting the load from this substation to another substation will add nearly 2,720 kVA onto the tail end of another circuit, which already has low voltage problems (Complainant’s St. 2 at 15�24, 26�27; Complainant’s Exhs. 16�17 [renumbered]; N.T. 58, 61, 64�65).





