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HISTORY OF THE PROCEEDING


On January 7, 2002, Christian J. Wurst, III (Customer or Wurst) filed this complaint against PECO Energy Company. (PECO, Company or Utility).  Wurst avers that he has a computer-based home business.  He further avers that on June 12, 2001, he was in his office working, with the air-conditioner running, and that his wife was at home also working on her computer with her window open.  



He alleges that PECO’s representatives, VSI, were changing meters in the back alley, and that they pulled the meter from his house causing all power to cut off immediately.  He further alleges that neither he nor his wife heard any knocking or any other attempt to get their attention before the meter was pulled, although the VSI employees said that they had knocked on the back door.  He avers that the back door was open, and that all the windows except his were open, and alleges that no real attempt was made to contact them in their obviously occupied property.  He also alleges that PECO had sent him a letter informing him that the meter would be changed, but that the procedures outlined in that letter were not followed.



Wurst claims that he could not access the file he was working on, and that he had to use a three-day old back up file, and that as a result he lost $2,340.00 of billable time.  He wants to bring this claim in a court of law.  He placed a claim with both PECO and VSI immediately after finding the file unreadable, and has gotten no satisfaction from either of them.



As relief, Wurst wants the PUC to find both PECO and VSI at fault for the improper method in which they chose to notify prior to installation of the new meter, which caused unnecessary damages and harm.  He wants the PUC action to include a formal reprimand and a fine at least as large as the damages he claims he suffered, i.e., $2,340.00.



On February 14, 2002, the Commission docketed PECO’s Answer.  PECO admits that it installed an automated meter reader (AMR) at complainant’s property on June 13, 2001.  PECO avers that it is installing AMRs throughout its service territory.  PECO denies that an AMR cannot be installed if no one answers the door, rather that it is an option provided to the installer where the meter is not accessible unless someone is at home.



PECO did not have enough information to either admit or deny the remaining allegations of the complaint, and therefore denied them. 



The Office of Administrative Law Judge (OALJ) undertook Mediation Review on January 23, 2002 and completed it on June 20, 2002.



On July 3, 2002, OALJ served a hearing notice scheduling an Initial In-Person Hearing to be held on Wednesday, August 14, 2002 at 10:00 a. m. in the Philadelphia State Office Building.  The case was assigned to Administrative Law Judge Allison K. Turner for hearing and decision.  


On October 28, 2002, the ALJ served a Prehearing Order establishing basic procedures to be followed before and during the hearing.



The hearing was rescheduled at the request of the Complainant, and was rescheduled to be held on Thursday, December 5, 2002 at 10:00 a. m. in the Philadelphia Office Building.  The hearing was rescheduled yet again, and was finally scheduled and held on June 10, 2003.


Wurst appeared and represented himself.  He testified and submitted four (4) exhibits which were admitted to the record as Wurst A (a card); B (house plan); C (letter); and, D (complaint).  Priya Sankar, Esq. appeared and represented PECO.  She called one witness, Thomas Kwait, and submitted three exhibits that were admitted to the record as PECO 1 (newsletter); 2 (a card); and, 3(another card).
FINDINGS OF FACT


1.
The complainant is Christian J. Wurst, III, who is a licensed professional engineer in Pennsylvania.  At the time of the hearing, he lived at 3407 Wellington Street, Philadelphia, PA., and was an electric service customer of PECO Energy Company.


2.
The respondent is PECO Energy Company which is a Pennsylvania corporation that provides electric and natural gas service in Pennsylvania for compensation.



3.
PECO’s witness was Thomas Kwait (Kwait), who was an employee of VSI, Incorporated (VSI) at the time of the hearing, and had been so for 3 years.  His current position with VSI was as transfer supervisor for the PECO project, and his current business address was then One Industrial Highway in Eddystone in Delaware County, Pennsylvania.  Tr. 25-26.  He had been a supervisor with the AMR project also.  He was pretty much the last one left from the group from that project since the massive ramp down that VSI had had.  The AMR project is over for the VSI group.  Tr. 27


4.
VSI is a vendor or contracting company that does small projects for utilities.  Tr. 26



5.
Kwait was a supervisor for the AMR change-out project.  He was with the AMR project for commercial and industrial installation.  He was also part of the residential program.  He was supervisor of residential AMR installation for a couple of weeks in June 2001.  He was transitioned into commercial in June of 2001.  Tr. 39


6.
In carrying out his duties as a supervisor for residential AMR installation, 
part of Kwait’s routine in the morning would be to check the work out, have a morning tailgate with all of the technicians before going out to the field.  After the tailgate was done and all of the employees were off-site going to their respective job sites for the workday, he would do his morning reports, and then he would go out to do a field audit.  A field audit is done to make sure the installers are wearing the proper gear, including safety hats, in doing the work according to VSI/PECO procedure, and to make sure that the installers are safe out there.  He would go and check them out in the field. A person not wearing a safety hat would be reprimanded.  He would check that the meter was installed properly, check to see if they’re doing the proper voltage checks at the meter.  When the day would come to a close he reported back to the office, when the installers would come back in, and get the number of the installer and what they had done during the day.  It was called a field audit because it includes safety and policies and procedures.  Tr. 40-41


7.
The required safety equipment included a hard hat, safety glasses, rubber gloves and a flame-retardant uniform.  Tr. 41


8.
To verify the address, which is in the hand-held computer (hand-held), the technicians took a look at the building.  Also, as a second verification, they would check the meter number because it also is in the hand-held.  They had to verify the meter number.  Tr. 42


9.
Each individual customer address should have gotten a notification card that the meter was installed.  It was left on the door, either stuffed in a slot or crack, or taped on.  If there were fenced in areas, locked in fenced in areas, the technicians would not access those.  If the fence was three foot high and you could step over it, they would access it.  Tr. 43


10.
In June 2001, Kwait was in the residence change-out program in Northeast Philadelphia.  He does not remember working in the area where Wurst lives at the time of the complaint.  Tr. 44-47


11.
About 6 months prior to the episode when the meter was pulled, Wurst received a letter from PECO telling him that the meter would be changed, and that he would be notified so there would not be any inconvenience or loss of power.


12.
On or about June 17, 2001, without having any further notice from PECO, while Wurst was working on his computer in his home office, there suddenly was a loss of power.  His wife was also working at home in the room next to his.  Tr. 9



13.
Wurst has a standard 3-floor row home.  His office and his wife’s work room are on the second floor at the back of the house.  Right below this on the first floor is the kitchen, and below that on the ground floor is the garage.  The meter site is on the back outside wall of the house near the garage.  All the windows and the doors to the house were open at the time, except his office where there is an air conditioner.  There is a driveway, about 22 feet long, and then an alley, about 16 feet wide.  Tr. 11-12; Wurst B.


14.
When the power went off, Wurst looked outside and saw a PECO or Exelon van with a VSI corporation statement on it.  There were men standing around.  He immediately went down, obviously angry and asked “what they were doing”.  They told him that they had pulled the meter head and laughed.  He angrily told them to leave his property, and went back into the house.  They did not show any remorse, and they did not apologize.  Tr. 9, 19, 22


15.
Wurst then went out again and asked how he could get in touch with their supervisors to find out whey he was not notified.  One of them reached into the van and pulled out a stack of cards, pre-checked, stating that we tried to contact you, but you weren’t there.  Tr. 9-10; Wurst A.  When he returned to his office and looked out again, they had moved on to other properties, still laughing.  Tr. 12-13


16.
He states that the loss of power was enough to knock his computer off for 20 to 30 seconds.  He repowered his system and went in to access his file.  He had been working on drawings for a big project.  The computer notified him that it was not a file in the program he was using, and he could not use the recovery tool in that program, AutoCAD, to recover the file.  Tr. 13


17.
The file was irrecoverable, although he did recover a backup copy.  Nonetheless he had to recreate work that he had already performed.  Tr. 14



18.
The front and back door were open and most of the windows also were open, including one right above where they were working.  PECO stated that they knocked and no one answered.  There was a lack of conscious effort to contact any one in the house.  Tr. 14-16



19.
Wurst observed the crew moving down the row of houses, and they did not attempt to contact any one in those other houses either.  Tr. 19



20.
When Wurst contacted VSI they responded by saying that did not believe that his loss of data was their fault.  Tr. 17; Wurst C


21.
There was no safety gear, no hardhats, and no safety glasses.  The members of the crew were not wearing any gloves.  They weren’t carrying any meters to do a voltage check.  Wurst is a licensed electrical engineer, and he knows what is entailed in a meter check, and none was conducted.  Tr. 53


22.
He has two immediate neighbors with locked gates five feet high, and he observed VSI changing their meters.  Tr. 54

DISCUSSION


The Commission has jurisdiction over PECO’s rendition of service to Wurst under the Public Utility Code.  Wurst bases his complaint on allegations of improper, inadequate, inconvenient and unsafe service as a result of improper changing of his meter by its subcontractor, VSI.  These allegations fall under Sections 102 and 1501 of the Public Utility Code (Code), 66 Pa. C. S. §§102 and 1501.  Section 1501 provides:
§ 1501. Character of Service and Facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C. S. §1501 (emphasis added); See also 66 Pa. C. S. §1505 (Proper service and facilities established on complaint) for related authority.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the billing and collection practices of a public utility, and also the conduct of its employees towards its customers.  The Commission has interpreted and applied Section 1501 to include adequate customer service, see, e. g., Chapter 56 of the Commission’s regulations in Title 52 of the Pennsylvania Code (regarding Standards and Billing Practices for Residential Customers).



As the complainant, Wurst has the burden of proof to show that his allegations are correct, and that he is entitled to the relief he seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron)



In addition to determining whether Complainant has satisfied his burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984) (Norfolk and Murphy).



Finally, the Commission must guard against improper reliance on hearsay evidence.  The general rule regarding the reliability of hearsay evidence in administrative proceedings is:  “An administrative agency cannot make a favorable finding based upon hearsay if the evidence is not corroborated by other evidence in the record.  Walker v. Unemployment Compensation Board, 367 A2d 366 (Pa. Commonwealth 1976) (Walker).  The “Walker rule” applies even if there is no objection to the evidence.  Id.  Actually, the Walker Court formulates the rule as “(1) Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board [citations omitted]; (2) Hearsay evidence admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. [Citation omitted].” Walker at 370.  (Emphasis in original).  The Commission has applied the rule from the Walker case in its proceedings.



Wurst has shown that employees of VSI, a contractor of PECO for changing out and installing AMR meters, did not follow VSI/PECO policy when it installed his AMR meter.  First of all, he and his wife were at home, and the house was obviously occupied  No member of the VSI crew knocked on either the front or back door, or called through open window to notify Wurst or his wife.  PECO’s witness, Thomas Kwait, previously a supervisor for VSI in this program before it ended, Tr. 39, stated it was policy to contact the customers if they were at home: “They were to knock at the door to see if they could get customer contact”.  Tr. 32.  They were to drop off a card to mark off that they successfully installed the AMR meter. Tr. 32. No such card was provided to Wurst.  


As a supervisor, Kwait conducted field audits to make sure that the installers were wearing the proper gear, doing the work according to procedure, and to make sure they were safe out there.  Tr. 40.  Safety equipment that was required included a hard hat, safety glasses, rubber gloves and a flame retardant uniform.  Tr.41.  Wurst testified that the crew that worked at his house did not wear hard hats, rubber gloves or safety glasses.  Tr. 53.  He also stated that they were not carrying meters to carry out a meter check, another required element of the procedure.  Id. 


The facts show that the crew cut off Wurst’s power without notifying him, and also brought it back up again almost immediately, a procedure that can damage some appliances.  Tr. 18.  It is not just a matter that the crew did not follow procedures.  The procedures are established to protect the workers, the service to the customers, and the customers.  Here, all of these were endangered by the conduct of these VSI employees.  Fortunately, no personal injury occurred, and there was no known property damage beyond the loss of Wurst’s work product.


 Moreover, when confronted by Wurst, the crew laughed about the loss of power, showed no empathy, and did not apologize.  This kind of conduct should be unacceptable.


Kwait was not familiar with this case, although as a supervisor in the residential program, his geographic territory included Wurst’s neighborhood. Tr. 37, 44-45, 46-47.  However, he testified that under the circumstances, the crew members should have knocked on the door.  Tr. 47.  He stated that unfortunately, he had no reason to doubt that the installers did not knock, knowing his installers.  Tr. 49.  He stated that he had reprimanded installers for not following procedures, and had even terminated their employment.  Tr. 50.  During his two weeks as supervisor on the residential change out program, he got rid of two for not coming up to snuff on a field audit.  Tr. 50.  Kwait would not have found the behavior of the crew as testified to by Wurst acceptable, and would have disciplined them for it.  Someone not wearing a hard hat would have been reprimanded.  The installers should have knocked and been respectful to Wurst.  Tr. 41, 51


PECO argues that it has not violated any regulation or law or its own tariff.  It asserts that Section 12.1 of its tariff does not guarantee continuous regular and uninterrupted service, and that it may interrupt service without liability to make changes repairs or improvements.  It then argues that the AMR installation was an improvement, so that the notice that PECO gave, and also the card, “it was really a customer service gesture as opposed to a requirement under any regulations.”  Tr. 55


I do not agree with this argument.  The violation was not that service was interrupted briefly, but the way in which it was interrupted.  There was no emergency.  The crew could have taken the time to notify Wurst.  They were right outside his back door, which by the way, was propped open.  PECO must surely require that its employees and agents be polite and respectful to its customers, unless in the face of serious provocation, and if it does not, it should so require.  Although Wurst describes himself as being angry with the crew, his behavior did not seem to me, nor apparently to Kwait, to be a serious provocation.  PECO/VSI required customer notification if the customer was at home, which Wurst was.  One purpose of notification is to allow customers to shut off their appliances and equipment to protect it from power interruptions and surges.  Wurst did not have that opportunity, but it could have been easily provided, and it should have been.



Kwait’s testimony confirms my opinion of the conduct of the VSI crew here.  I conclude that the service PECO provided to Wurst surrounding the change over from his old meter to an AMR meter was sub-standard, and in violation of Section 1501 of the Code.



Penalty


Imposing a penalty on PECO in this case is appropriate.  It is important to emphasize that PECO is responsible for the conduct of its contractors in carrying out the utility functions it has hired them to perform.  Accurate metering of power is an important element of billing, and meter installations should be performed properly.  PECO itself has established standards for VSI, and it apparently did not check thoroughly to see that these standards were actually met.



Wurst originally wanted to pursue compensatory damages in the amount of $2,340.00 in another forum, based on the amount of time and resources that it took him to replace the work he lost when the power cut off while his computer was in operation.  Wurst D.  Here he seeks that PECO be found in violation of the Code and/or regulations, and fined in the amount of $2,340.00.  Tr. 22-23.  I have found PECO in violation, and I agree that a fine is appropriate.  However, I decline to grant his request for the amount of the penalty because it is too closely tied to his original claim for compensatory damages.  Therefore, I will order that a penalty of $1,000.00 be assessed.





CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter and the parties.  66 Pa. C. S. §§102, 1501


2.
As the complainant, Wurst had the burden of proof to establish that his complaint should be sustained, and the he is entitled to the relief he requested.  He met his burden of proof that the complaint should be sustained, and that he was entitled to his revised request for relief.  66 Pa. C. S. §332 (a)


3.
 By pulling Wurst’s meter while he was in the house using electrical consuming equipment without notifying him, when the house was obviously occupied, PECO’s agents, and therefore PECO, violated Section 1501 of the Public Utility Code.  66 Pa. C. S. §1501



4.
Violations of the Public Utility Code or any regulation or order of the Commission may result in the imposition of civil penalties (fines) of up to $1,000 per day, per violation, and the imposition of criminal sanctions.  66 Pa. C.S. §§3301, 3302.  



5.
It is in the public interest to impose a civil penalty on PECO for the violation of Section of 1501 of the Code committed in this case.  66 Pa. C. S. §1501

ORDER



THEREFORE,



IT IS ORDERED:



1.
The complaint of Christian J. Wurst, III v. PECO Energy Company, docketed at C-20026693 is hereby sustained, and the file shall be marked closed.


2.
Within 20 days of the date of this Order, PECO Energy Company shall submit a certified check in the amount of $1,000.00 to:




Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 17105-3265



3.
PECO shall cease and desist from further violations of the Public Utility Code and the Commission’s regulations in the installation and change out of AMR meters and other meters.


________________________________________

Allison K. Turner





Administrative Law Judge
Date:  October 8, 2003
12

