BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Kenneth A. Fay




:

  





:




v.





:

Z-01285317







:


PECO Energy Company



:

INITIAL DECISION

Before

Herbert Smolen
Administrative Law Judge

HISTORY OF THE PROCEEDING



On April 7, 2003, Kenneth A. Fay (Complainant) filed a Complaint against PECO Energy Company (PECO or Respondent) alleging, inter alia, that he was charged for erroneous consumption; that he has contacted PECO and seeks relief from the amount PECO claims is due.

PECO duly filed an Answer averring, inter alia, that it is without sufficient information to determine the truth of the averments contained in the Complaint and therefore same are denied.  In further response, PECO averred that an investigation will be performed and the results thereof will be provided to Complainant.



A telephonic hearing was held on October 10, 2003.  Respondent appeared by counsel and had one witness.  Complainant appeared pro se and testified on his own behalf.


During the course of Complainant’s testimony, Complainant stated that on August 8, 2003, he had filed a Petition in Bankruptcy under Chapter 7 of the Bankruptcy Act, docketed in the District Court for the Eastern District of Pennsylvania at Case No. DT #07-03-31522.  At this point, the hearing was halted by reason of the fact that Section 362(a) of the Bankruptcy Code, 11 U.S.C. §362, provides, inter alia,

  (a) Except as provided in subsection (b) of this section, a petition filed under section 301, 302, or 303 of this title, or an application filed under section 5(a) (3) of the Securities Investor Protection Act of 1970, operates as a stay, applicable to all entities, of –


(1) the commencement or continuation, including the issuance or employment of process, of a judicial, administrative, or other action or proceeding against the debtor that was or could have been commenced before the commencement of the case under this title, or to recover a claim against the debtor that arose before the commencement of the case under this title;

An exception to the automatic stay is available under §362(b)(4) which provides,

  (b) The filing of a petition under section 301, 302, or 303 of this title, or of an application under section 5(a)(3) of the Securities Investor Protection Act of 1970, does not operate as a stay –

.   .   .


  (4) under paragraph (1), (2), or (3), or (6) of subsection (a) of this section, of the commencement or continuation of an action or proceeding by a governmental unit or any organization exercising authority under the Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on Their Destruction, opened for signature on January 13, 1993, to enforce such governmental unit’s or organization’s police and regulatory power, including the enforcement of a judgment other than a money judgment, obtained in an action or proceeding by the governmental unit to enforce such governmental unit’s or organization’s police or regulatory power;



In the instant matter, it does not appear that the foregoing exception is applicable.



Accordingly, the instant matter will be stayed and an appropriate Order will be entered.

CONCLUSIONS OF LAW

1.
By reason of the automatic stay set forth at 11 U.S. Code §362(a)(1), the Commission lacks subject matter jurisdiction in this proceeding.
ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Complaint of Kenneth A. Fay against PECO Energy Company at Docket Number Z-01285317 is hereby dismissed without prejudice to Complainant’s right to reopen this proceeding at such time as the automatic stay is removed or the Complainant otherwise obtains relief from the stay.
Date:
October 14, 2003



___________________________________








Herbert Smolen







Administrative Law Judge
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