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C‑20029005
                 v.
PECO Energy Company
Petition for Reconsideration of the

Office of Consumer Advocate

OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration are the Notice of Intervention and Petition for Reconsideration (Petition) filed by the Office of Consumer Advocate (OCA) on September 22, 2003.  In its Petition, the OCA seeks reconsideration of our Opinion and Order entered September 10, 2003, at this docket (September 10 Order).  Also before the Commission are the Reply of PECO Energy Company (PECO) filed on October 1, 2003, and the Petition to Intervene and Reply to the OCA’s Petition filed by the Energy Association of Pennsylvania (EAP) on October 2, 2003. 
History of the Proceeding



On November 25, 2002, Mary E. Frayne (Complainant) filed a Formal Complaint against PECO wherein she alleged a financial inability to pay her utility bills.  After hearing, the Commission’s Special Agent issued an Initial Decision on May 8, 2003, which determined that a payment schedule previously established by the Commission’s Bureau of Consumer Services should be affirmed.  Pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa.C.S. § 332(h), the Commission reviewed the Special Agent’s Initial Decision.


On September 10, 2003, the Commission entered an Opinion and Order that reversed the Initial Decision in this matter.  Finding that the Complainant no longer resided at the service address, the Commission determined that a payment arrangement was not appropriate in this case and directed that the subject account balance was immediately due and owing.  (September 10 Order at 3).  In the course of resolving the specific Complaint in this proceeding, we also issued several more general statements regarding the application of Chapter 56 of our Regulations, 52 Pa. Code §§ 56.1, et seq., to these types of cases.


On September 22, 2003, the OCA filed its Notice of Intervention and Petition.  On October 1, 2003, PECO filed its Reply to the OCA’s Petition.  On October 2, 2003, the Commission entered an Opinion and Order at this docket which granted the OCA’s Petition, pending further review of and consideration on the merits.  The EAP filed its Petition to Intervene and Reply on October 3, 2003.

Discussion
Intervention



The OCA has filed a Notice of Intervention pursuant to 52 Pa. Code § 5.71(a)(1), noting its statutory interest in Commission proceedings pursuant to Section 2212 of the Code, 66 Pa.C.S. § 2212, and 71 P.S. § 309-2.  In its Notice of Intervention, the OCA observes that certain statements in the September 10 Order may have an impact on cases other than the specific Complaint addressed in this proceeding.  Accordingly, the OCA has intervened to seek reconsideration of those portions of the September 10 Order which go beyond the specific facts of this matter.  In these circum​stances, the OCA’s intervention in this proceeding is permitted pursuant to 71 P.S. § 309‑4 and the Commission’s Regulations at 52 Pa. Code § 5.72(a)(1).  


The EAP has petitioned to intervene, seeking intervention pursuant to the Commission’s Regulations at 52 Pa. Code § 5.72.  The EAP is a trade association representing Pennsylvania’s Commission-regulated electric and natural gas distribution companies.  (EAP Petition to Intervene at 1).  Like the OCA, the EAP observes that the September 10, 2003 Order provides clarification and guidance that “have applicability beyond the specific disposition of the Frayne case.”  (Id.).  


The EAP notes that only one of its member companies, PECO, is a Party in this proceeding.  However, the EAP comments that each of its member companies wishes to be heard on the issues raised in the OCA’s Petition, and each of those members may be affected by the final decision in this proceeding.  Rather than pursue individual interventions and responses, the EAP’s members seek to participate and respond in “a single Association filing in lieu of individual company filings.”  (EAP Petition to Intervene at 2).


Section 5.72 of the Commission’s Regulations provides for eligibility to intervene.  That Section states, in pertinent part, that:

(a) Persons.  A petition to intervene may be filed by a person claiming a right to intervene or an interest of such nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought.  The right or interest may be one of the following:

* * * * *


(3)  Another interest of such nature that participation of the petitioner may be in the public interest.

The OCA’s Petition and the relevant portions of the September 10 Order relate to Chapter 56 of this Commission’s Regulations, 52 Pa. Code §§ 56.1, et seq.  As will be fully discussed below, the September 10 Order is intended to provide regulated utilities, as well as consumers, with clarification and guidance regarding our interpre​tation of Chapter 56 and existing policies.  Under these circumstances, the EAP’s Petition for Intervention is granted pursuant to 52 Pa. Code § 5.72(a)(3).
 

Petition for Reconsideration


In its Petition, the OCA asserts that the September 10 Order “far exceeds the bounds and facts of the case before it and should not be used as a vehicle to establish important public policy regarding Chapter 56.”  (Petition at 2-3).  According to the OCA, the general statements relating to Chapter 56 contained in our September 10 Order should have been issued as a tentative order or as a policy statement.  The OCA states: “The Commission should not adopt such far-reaching policy decisions without input from the numerous other agencies and public interest groups that have worked with payment-troubled customers, utilities and the Bureau of Consumer Services to ensure that Chapter 56 is being applied in a manner that encourages responsible payments as intended by the regulations.”  (Id. at 3).



Our September 10 Order addressed a situation in which a residential consumer built up an account balance of $21,578.33.  (September 10 Order at 3).  In the course of examining the history of that account, we discussed the possibility of whether our existing policies and regulations were the cause of such a large balance.  (Id. at 4-5).  We concluded that existing policies and regulations were not the problem, but that “some energy companies can better utilize the tools and processes provided in Chapter 56.”  (Id. at 5).  



The September 10 Order then noted that Chapter 56 of our Regulations required good faith on both parties to any payment arrangement.  The utility is required to abide by the payment arrangement’s requirement regarding provision of service and the customer is required to satisfy his or her payment obligations.  The September 10 Order then pointed to some specific elements of payment arrangements and discussed preferred approaches to those elements.  (September 10 Order at 6-7).  



We observed that while a company may offer multiple payment arrange​ments, Section 56.151(3) of our Regulations, 52 Pa. Code § 56.151(3), does not require it to do so.  In that vein, we stated that a utility should not offer multiple payment arrange​ments absent a change in circumstances, such as a change in the customer’s income level.  Also, we commented that budget billing provides a level, predictable payment amount on a monthly basis.  For many customers, that level, predictable payment is easier to manage and thus more beneficial than a fluctuating bill for current usage.  Accordingly, we stated that customers should not be provided with the current billing option “when budget billing is a more beneficial option.”  (September 10 Order at 6). 


In like fashion, we pointed out that Section 56.191 of the Regulations, 52 Pa. Code § 56.191, provides discretion to utilities to require up to the full amount owed on any account when service is restored following termination.
  Thus, lump sum payments to manage such balances should be required for past defaulted payment arrangements.  (September 10 Order at 6-7).  Finally, we stated that our own Staff practices would be conformed to provide for one payment arrangement unless there was a change in circumstances.  In order to ensure that cases are processed in a timely fashion, we indicated that complainants will be required to respond to Staff inquiries within thirty days during the informal stage of an inquiry.  (Id. at 7).


The OCA argues that the foregoing discussion should not have occurred in the context of a pro se complaint.  “Before any clarifications, interpretations or guidance is provided, the OCA submits that all issues and all potential impacts should be thoroughly examined on a record that has the participation of all stakeholders and which reflects a full range of customer behaviors and not just the facts of this case.”  (OCA Petition at 3).  According to the OCA, the discussion of Chapter 56 presented in the September 10 Order should have been issued in a “Tentative Order or Policy Statement that should be the subject of public comment and, if necessary, hearings.”  (Id. at 3-4).



PECO responds and asserts that this Commission may, in the course of deciding an individual dispute, make general statements about our interpretation and application of the law.  PECO observes that much of the existing law on Chapter 56 of our Regulations has been developed by interpretations and statements made in the context of individual disputes.  PECO argues that the extreme nature of the case decided by the September 10 Order makes it an appropriate vehicle for providing more general guidance on Chapter 56 issues.  (PECO Reply 3-5).


The EAP rejoins that the Commission has the authority to both interpret our own regulations and to address our internal procedures without the need to issue tentative orders or initiate policy statement proceedings.  The EAP comments that the Commission and its Staff often address Chapter 56 issues in these types of cases as well as through the issuance of Secretarial Letters and through informal Staff letters and opinions.  The EAP notes that the Commission may properly use its discretion to issue clarifications and direction in the context of litigated cases.  (EAP Reply at 2).


While the OCA’s Petition is properly before us, we will deny the relief requested.  The primary thrust of the OCA’s arguments is that we are in some manner restricted from providing interpretation and clarification of our own Regulations in the context of a litigated action.  Were we to adopt the OCA’s argument here, we would be required to initiate either a rulemaking or policy statement proceeding any time we wished to address the general application of existing regulations.  The OCA has referred us to no authority, and we have not been able to find any, which supports that theory.  


In our September 10 Order, we addressed existing regulations and, in the context of the facts of this case, identified procedures consistent with those regulations that would prevent such situations from occurring in the future.  We did not amend or change any existing regulations or policy statements.  We do expect that the clarifications and interpretations provided in our September 10 Order will be followed since each of those statements is consistent with existing regulations and published policy statements.



In its Petition, the OCA raises concerns regarding the potential for mistake by consumers and utilities as they negotiate payment arrangements.  The OCA suggests that application of the September 10 Order’s guidance will fail to take such mistakes into account and may reduce the effectiveness of Chapter 56 below current levels.  (OCA’s Petition at 4-6).  The OCA also suggests that the general statements in the September 10 Order “may” run afoul of Sections 2802(10) and 2203(7) of the Code, 66 Pa. C.S. §§ 2802(10) and 2203(7), which require that standards, policies and practices regarding low income consumers must be continued at their prior levels of protection.  (Id. at 6).


As we have stated above, nothing in our September 10 Order deviates from existing Regulations or published policy statements.  Further, the September 10 Order in no way reduces the level of protection for low income consumers.  The OCA’s concerns are mere speculation that consumers and utilities may err in negotiations and be overly anxious to agree to unrealistic payment arrangements.  (OCA’s Petition at 5).  



The September 10 Order specifically notes that where there is a problem in the application of Chapter 56 in a specific instance, such matters may be brought to the attention of the Commission through the Commission’s appeal processes.  (September 10 Order at 7).  In addition, where both consumer and the utility have acted in good faith, but a substantial mistake is found, we see nothing in the September 10 Order that prohibits the parties from revising a payment arrangement to account for that problem.  The emphasis in those situations is on the good faith of both parties.  See, 52 Pa. Code §56.1.  
Conclusion


For the foregoing reasons, we will grant the Petition to Intervene filed by the EAP and deny the Petition for Reconsideration filed by the OCA; THEREFORE,


IT IS ORDERED:


1.
That the Petition to Intervene filed on October 2, 2003, by the Energy Association of Pennsylvania is granted.


2.
That the Petition for Reconsideration filed on September 22, 2003, by the Office of Consumer Advocate is denied.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 18, 2003
ORDER ENTERED:  December 23, 2003
	�	Several entities have filed letters or comments regarding the OCA’s Petition but are not Parties in the Complaint proceeding and have not formally petitioned to intervene in this action pursuant to 52 Pa. Code § 5.71.  Those letters and comments will not be considered.


	�	We are mindful that our Regulation at 52 Pa. Code § 5.74 provides that intervention will not be permitted once an evidentiary hearing has been concluded “absent extraordinary circumstances.”  Here, a statutory Party (the OCA) seeks reconsideration without having participated as a Party in the first stage of the action.  We find this situation to meet the extraordinary circumstances standard so as to permit consideration of the EAP request.


	�	We note this reference is to situations which arise following termination.  Section 56.99 of our Regulations clearly prohibits the use of threatened termination as a collection device.
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