BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Gilbert Weinberger



      :







      :

      v.





      :


F-01396077






      : 







Commonwealth Telephone Company

      :

INITIAL DECISION
Before

Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDING


On August 25, 2003, Gilbert Weinberger (Complainant) filed a formal complaint (Complaint) against Commonwealth Telephone Company (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleged that Respondent has overcharged him for long distance calls in the amount of $1,160.39.  Complainant states that the overcharge is due to a Respondent re-billing charge of $3.30 per minute, as compared to his AT&T calling card charge of $0.54 per minute.  Complainant requests resolution, with Respondent accepting the overcharge paid by Complainant in the amount of $1160.39.


Respondent filed both its Answer and its Motion to Dismiss on September 12, 2003.  The Answer admits that the disputed charges appeared on Respondent’s bill but denies that it had any control over the charges that it bills for other service providers.   Respondent admits giving Complainant partial credit for AT&T calling card charges that appeared on his January, February and March 2002 telephone bills, but states that the credit was given as a customer courtesy, not because Respondent improperly billed the charges.



Complainant filed a letter response to the Motion to Dismiss filed September 19, 2003, which disagrees with the statement in the Motion claiming that Respondent has no input or control over what is charged to Complainant’s account on overseas billing to Spain.  



By Notice dated September 26, 2003, this case was assigned to me as motion judge.  The Notice was served on Complainant at the address provided on his Complaint, and on Janet L. Miller, attorney for Respondent.  
FINDINGS OF FACT



1.
On August 25, 2003, Complainant filed his Complaint against Respondent with the Commission.



2.
The Complaint alleges that Respondent has overcharged him in the amount of $1160.39.  Complaint, page 4. 



3.
The Complaint also alleges that the overcharges were a result of Respondent’s rebilling Complainant’s AT&T calling card charges for overseas phone calls at $3.30 per minute instead of the calling card charges of $0.54 per minute.  Exhibit attached to Complaint.


4.
On September 12, 2003, Respondent filed its Motion to Dismiss and Answer to Complaint.  


5.
Complainant filed a letter answer to Respondent’s Motion on 
September 19, 2003.  

DISCUSSION


Respondent may file a preliminary motion under Commission regulations.  52 Pa. Code §§ 5.101(a)(1) and (3).  Commission preliminary motion practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa.PUC LEXIS 69, Docket No. 

C-00935435 (July 18, 1994).  



Commission regulations provide:



(a) A preliminary motion is available to participants.  The preliminary motion shall state specifically the grounds relied upon, the standing of the party and shall be limited to the following:


(1)  A motion questioning the jurisdiction of the Commission.

52 Pa. Code § 5.101(a)(1).  In deciding a motion to dismiss, the Commission must assume, for decisional purposes only, that the facts alleged in the Complaint are true.  In the present case, Complainant alleges that its AT&T calling card rates for overseas phone calls were $0.54 per minute but Respondent charged him $3.30 per minute.  Under Commission regulations, the local exchange carrier, here the Respondent, assumes responsibility for settling disputes involving accounts receivable. 52 Pa. Code § 64.22.  The issue here is not whether Complainant used the services for which he was billed; he admits to making the calls.  The issue is whether the rate for which he contracted with AT&T was the rate that AT&T communicated to Respondent. Even assuming that the allegation that the rate used was not the rate for which Complainant contracted is true, Respondent cannot have actual knowledge of that fact.  As Respondent states:

CTCo bills charges for AT&T under the provisions of a billing and collection agreement; however, the Company has no control over what charges are billed.  AT&T sends its billing information to CTCo to be placed on the customer’s monthly telephone bill.  This is done as a convenience so the customer only has to pay one monthly telephone bill.  Motion to Dismiss, paragraph 6.


A complaint filed with the Commission must set forth “any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  66 Pa. C.S. § 701.   This Complaint does not comply with the statutory requirements in stating its case against Respondent Commonwealth Telephone Company, and therefore, cannot be upheld.



The Commission is empowered to “dismiss any complaint without a hearing if, it its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. § 703(b), 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. V. Pa. Public Utility Comm’n, 563 A.2d 548 (Pa. Cmwlth. Ct. 1989); Edan Transportation Corp. V. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth. Ct. 1993).  Since no additional facts are necessary to determine that the Complaint was brought against the wrong party, no hearing will be held at this time.



However, the Complaint presents serious allegations which should not be ignored.    Therefore, the Complaint will be dismissed against Commonwealth Telephone Company but AT&T will be substituted as the proper respondent.  



The Complaint will be served on AT&T and the case will continue.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties to the above-captioned Complaint.



2.
The Commission must act within its jurisdiction and cannot exceed it.



3.
The Commission is granted discretion to dismiss any complaint without a hearing if, it its opinion, a hearing is not necessary in the public interest.



5.
A hearing is necessary to resolve disputed questions of fact, and the Commission need not hold a hearing if the question presented is one of law only.



6.
This case against the named Respondent does not involve disputed questions of fact but only one of law.



7.
A hearing is not necessary in the public interest at this time.



8. 
AT&T is the proper respondent for this Complaint and should be substituted for Commonwealth Telephone Company.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Motion to Dismiss the Complaint filed by Gilbert Weinberger against Commonwealth Telephone Company, Docket Number F-01396077, is granted.



2.
That the Secretary’s Bureau substitute AT&T Communications of Pennsylvania, LLC for Commonwealth Telephone Company as Respondent at Docket Number F-01396077 and serve the Complaint upon AT&T Communications of Pennsylvania, LLC.

Date:  October 17, 2003



______________________________








Susan D. Colwell








Administrative Law Judge




PAGE  
3

