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v.
National Fuel Gas Distribution Corporation

OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration is the Initial Decision of Administrative Law Judge (ALJ) Larry Gesoff, issued in this proceeding on August 14, 2003, and the Exceptions filed with respect thereto.  Exceptions were filed by Donna C. Jones (Complainant) on August 21, 2003.  National Fuel Gas Distribution Corporation (Respondent) filed Reply Exceptions on September 4, 2003.

History of the Proceeding


On January 29, 2003, the Complainant filed a Formal Complainant against the Respondent wherein she alleged an inability to pay the bills for gas service rendered by the Respondent.  On February 19, 2003, the Respondent filed an Answer to the instant Complaint wherein it denied the allegations of the Complainant.


On July 30, 2003, a telephonic hearing was held before the ALJ.  The Complainant participated pro se at the hearing.   The Respondent was represented by counsel.



On August 14, 2003, an Initial Decision was issued wherein the ALJ recommended that the Complaint be dismissed, and that the Complainant be directed to make a catch-up payment of $1,206.57
 to remain in the Respondent’s Low Income Residential Assistance plan (LIRA), within thirty days of the date of entry of a final order in this proceeding.  


As previously noted, the Complainant filed Exceptions to the Initial Decision on August 21, 2003.  On September 4, 2003, the Respondent filed Reply Exceptions.  
Discussion


We note that any Exception or argu​ment that we do not specifically address herein has been duly considered and will be denied without further discussion.  See University of Pa. v. Pa. P.U.C., 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984) (holding that the Commission is not required to consider expressly or at great length each and every contention raised by a party).  



The ALJ made nineteen Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are adopted without comment unless either expressly or by necessary implication they are modified or rejected by this Opinion and Order.  



The ALJ found as fact that under the LIRA program, a customer receives a discounted rate from 10 to 50%, as well as a reduction in the arrearage each month the bill is paid on time.  


The ALJ also found as fact that the Complain​ant was enrolled in the Respondent’s LIRA program in April 2001, at which time her balance was $2,241.11.  The Complainant has not made a payment on her account since November 13, 2002.  At the time of the hearing, the account balance was $2,687.57.  (I.D. at 2).



The Complainant’s Exceptions consist of a one page handwritten note wherein she states that she cannot afford to make the LIRA catch-up payment of $1,206.57.


The Respondent rejoins that the Complainant’s Exceptions are meritless.  Specifically, the Respondent argues that the evidence of record supports the ALJ’s finding that the Complainant has sufficient income in excess of expenses to pay her gas bills.  The Respondent adds that the Complainant’s failure to make a payment on her account since November 13, 2002, also counsels against reversing the recommendation of the ALJ.


Our review of the record indicates that the Complainant did not meet the evidentiary standards articulated in Mill v. Pa. P.U.C., 447 A.2d 1100 (Pa. Cmwlth. 1982), (Mill) and Mill v. Pa. P.U.C., 447 A.2d 1100 (Pa. Cmwlth. 1982) (Baum) for the Complainant to be permitted to pay less than current bills.  We agree with the ALJ that by virtue of being enrolled in the LIRA program, the Complainant is already paying less than current bills for gas service from the Respondent.  


We note that the Complainant has an income of $1,798.20
 and household expenses of $1,382.50.  Accordingly, the ALJ concluded that the Complainant has an ability to pay her gas bills.  
The ALJ commented further regarding the advantage to the Complainant of remaining in the LIRA program as follows:  

Ms. Whipple [the Respondent’s witness] testified that Ms. Jones’ regular monthly budget amount would be about $190.00 and she would have to pay an additional $15.00 monthly to pay off her arrearage.  It is to Ms. Jones’ advantage to remain in NFGD’s LIRA program. 

(I.D. at 6).

The Complainant’s payments pursuant to the LIRA program are $135.00 per month.  



Our consideration of the evidence of record leads us to adopt the finding and recommendation of the ALJ.  The Complainant’s Exceptions which consist only of her assertion that she cannot afford to make the catch-up payment of $1,206.57 are not meritorious.  Accordingly, the Exceptions shall be denied.


The ALJ correctly concluded that the Complainant did not meet the evidentiary standards articulated in Mill and Baum, supra to be permitted to pay less than tariff rates.  The Complainant, by virtue of her participation in the LIRA program, is now receiving a discount from tariff rates.



The ALJ found that the Complainant has household income after expenses of $415.70 to pay her gas bills.  (I.D. at 4).  The ALJ’s calculation did not reflect a deduction from expenses of $110.00 for Cable TV, or a deduction of $10.00 to reflect the amount of monthly telephone expenses which exceeds $25.00.  It has been the Commission’s policy not to recognize Cable TV expense or monthly telephone expense in excess of $25.00 as allowable expenses for purposes of determining ability to pay, See, Young v. PECO Energy Company, C-00956790 (Order entered February 14, 1996).  Therefore, the Complainant’s income available to pay gas bills is actually $535.70.  ($415.70 + $120).  


Finally, we note that the ALJ found that the Complainant last received a payment from the Crisis energy assistance program in May of 2001 and has not applied for assistance since that time.  (Finding of Fact No. 8).  The ALJ recommended that the Respondent be directed to assist the Complainant in applying for available energy assistance grants.  We shall adopt the ALJ’s recommendation without further comment.  
Conclusion


We have reviewed the record evidence including the ALJ’s Initial Decision and the Exceptions filed thereto.  Premised upon our review, we conclude that the ALJ’s Initial Decision is amply supported by substantial evidence and that the Exceptions are without merit; THEREFORE:


IT IS ORDERED:


1.
That the Exceptions of Donna C. Jones are denied.



2.
That the Initial Decision of Administrative Law Judge Larry Gesoff is adopted to the extent that it is consistent with this Opinion and Order.  


3.
That, within ten (10) days of the date of entry of this Opinion and Order, National Fuel Gas Distribution Company shall send Donna C. Jones whatever information it may have to help her in applying for energy assistance grants.


4.
That within ten (10) days of the date of entry of this Opinion and Order, National Fuel Gas Distribution Corporation shall issue to Donna C. Jones a bill in the amount of $1,206.57 as a catch-up payment to remain in the Low Income Residential Assistance plan.  


5.
That Donna C. Jones shall have thirty (30) days, from the date of service, to pay the bill issued pursuant to Ordering Paragraph No. 4. 


6.
That, thereafter, Donna C. Jones shall pay to National Fuel Gas Distribution Company current monthly LIRA bills as they come due, effective with the first monthly bill received after date of entry of this Opinion and Order.



7.
That if Donna C. Jones fails to keep the payment schedule stated in this Opinion and Order, National Fuel Gas Distribution Company is authorized to suspend or terminate service in accordance with Chapter 56 of the Commission’s Regulations in Title 52 of the Pennsylvania Code.








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  November 13, 2003

ORDER ENTERED:  November 14, 2003
	�	NFGD calculates the LIRA catch-up amount by deducting $1,481.00, the hold amount it put on Ms. Jones’ account when she enrolled in the LIRA program, from $2,687.57, her current account balance ($2,687.57 - $1,481.00 = $1,206.57).  (Finding of Fact No. 10).


	�	Level 2 is monthly income between $1,400.00 and $1,908.00 for a household of three people.  
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