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HISTORY OF THE PROCEEDING


On July 30, 2003, Byron Stein (Stein or complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against AT&T Communications of Pennsylvania LLC (AT&T or respondent).  The Complaint read, in its entirety, “My complaint is that you who are governed by us citizens allow a company to tax or overcharge for costs that are normally the responicably [sic] of the company, which owns the business.  Since when are we citizens supposed to pay property taxes that is to be paid by business.  The same goes for regulatory compliance, advocacy costs, interstate access charges.”  The Prayer for Relief, in its entirety, read, “Make all utilities pay their own bills & costs of maintaining their own business.  If these are fees & not a tax of any kind or a charge by a government enity [sic], why are we paying this.  We the people of the U.S.A. are in desperate need of another tea party!!”


On September 4, 2003, respondent AT&T filed an Answer which denied the material averments of the Complaint, and which noted that any taxes or surcharges included are completely appropriate and either required or permitted by taxing authorities or regulators.  Included in the Answer was a Motion to Dismiss (Motion), in which AT&T noted that various surcharges are federally approved and therefore outside the Commission’s jurisdiction, as its interexchange rates also are outside the Commission’s jurisdiction.


By Motion Judge Assignment Notice dated September 11, 2003, the parties were informed that I had been assigned to address the outstanding Motion, and expressly notified complainant Stein that his response was due to be filed and served (with a copy directly to me) within 10 days of service of the Motion.


Pursuant to the Commission’s regulations at 52 Pa. Code §5.101(d) and §1.56(b), a response to the Motion was due on or before September 17, 2003.  The Commission’s records do not show that an answer was filed.


On September 25, 2003, respondent AT&T filed an Amended Answer and a separate Amended Motion to Dismiss.  This Amended Motion explained in more detail the basis for AT&T’s request that the Complaint be dismissed for lack of jurisdiction.  Pursuant to the Commission’s regulations at 52 Pa. Code §5.101(d) and §1.56(b), a response to the Motion was due on or before October 8, 2003.  The Commission’s records do not show that an answer was filed; therefore the Motion, as amended, is ready to be addressed.


Although it can reasonably be concluded from complainant’s failure to respond to the Motion that he does not object to dismissal of the Complaint, in an excess of caution I will address the merits of the Motion.  As explained in more detail, the Motion will be granted, and the Complaint dismissed.

FINDINGS OF FACT


1.
The complainant in this proceeding is Byron Stein, whose address is listed in the Complaint as 1301 Fern Avenue, Kenhorst, PA 19607. 


2.
The respondent in this proceeding is AT&T Communications of Pennsylvania LLC.


3.
On July 30, 2003, complainant filed a formal Complaint which apparently objected to the inclusion of rates of taxes, “regulatory compliance, advocacy costs, interstate access charges.”


4.
On September 4, 2003, respondent AT&T filed an Answer which included a Motion to Dismiss.  An Amended Answer and a separate Amended Motion to Dismiss were filed on September 25, 2003.


5.
Pursuant to the Commission’s regulations at 52 Pa. Code §5.101(d) and §1.56(b), a response to the Motion was due on or before October 8, 2003.  Although directed to file his response with the Commission and serve a copy directly on me, I have received no response from Mr. Stein and none is shown having been filed with the Commission.
DISCUSSION


There is no question that the Motion should be granted and the Complaint dismissed.  First, there is the fact that complainant Stein did not file an answer to the Motion.  As the Commission stated in Macko v. PG Energy, Docket No. C-00014632, Opinion and Order entered June 22, 2001, with respect to a complainant’s failure to respond to a respondent utility’s Motion to Dismiss:  “Our review of the record evidence leads us to conclude that the instant Complaint must be dismissed for failure/refusal of the Complainant to prosecute same.  This Commission’s Regulation at 52 Pa. Code §5.61(c) states that it is incumbent upon a complainant to file an Answer to a motion within twenty days of service.  The Complainant failed to answer the Motion to Dismiss filed by the Respondent.  Therefore, consistent with our Regulations, the facts contained in the Motion were deemed admitted by the Complainant.”


Here, also, it can be concluded that complainant intentionally failed to respond to the Complaint and therefore does not disagree with dismissal of the Complaint prior to hearing.



Second, pursuant to 52 Pa. Code §5.101(a)(2), the Complaint should be dismissed because it is insufficient as to substance, as it fails to set forth any violation by AT&T of the Public Utility Code, the Commission’s regulations, or of any order of the Commission.  Although it is difficult to understand exactly what the basis of the Complaint is, the reasonable conclusion to be drawn is that complainant Stein is objecting to unspecified taxes, as well as unspecified “regulatory compliance, advocacy costs, interstate access charges.”



As noted by AT&T in its Motion, federally approved surcharges and rates are outside the Commission’s jurisdiction.  See, Godman v. AT&T Communications Inc., Docket No. C-00913251, Commission Final Order entered May 21, 1991; Sherman v. AT&T Communications of Pennsylvania, Inc., Docket No. C-00913444, Commission Final Order entered September 12, 1991; Kpakiwa v, Bell Atlantic-Pennsylvania, Inc. and AT&T Communications, Inc., Docket No. F-09344616, Commission Final Order entered March 29, 1994; DeYoung v. Verizon Pennsylvania Inc., Docket No. C-20017485, Commission Final Order entered July 25, 2002; Davis v. Verizon Pennsylvania Inc., C-20027906, Commission Final Order entered August 27, 2002; Homes v. Verizon Pennsylvania Inc., Docket No. F-01232544, Commission Opinion and Order entered May 27, 2003.


AT&T further explained that its intrastate rates, including taxes and surcharges, are outside the Commission’s jurisdiction pursuant to 66 Pa.C.S.A. §3008(b), which provides that: 


The commission shall not fix or prescribe the rates, tolls, charges, rate structures, rate base, rate of return, operating margin or earnings for interexchange competitive services or otherwise regulate interexchange competitive services or otherwise regulate interexchange competitive services except as set forth in the chapter. 



The relief requested by Mr. Stein would require the Commission to modify AT&T's interexchange rates, tolls, charges and rate structures, relief which is expressly precluded by §3008. 



The mere fact that AT&T is a Commission-regulated public utility does not confer subject matter jurisdiction on the Commission.  DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374, 453 A.2d 595 (1982).  For the Commission to have subject matter jurisdiction, a complaint must identify acts of AT&T which violate the Public Utility Code, Commission regulations or Commission orders.  West Penn Power Co. v. Pennsylvania Public Utility Commission, 84 Pa. Commonwealth Ct. 157, 478 A.2d 947 (1984); 66 Pa. C.S. §701; 52 Pa. Code §§5.21(a) and 5.22(a)(4).



There is no allegation that respondent AT&T violated the Public Utility Code, any regulation or order of the Commission or any provision of AT&T’s tariff.  The taxes and surcharges Mr. Stein is presumably complaining of are outside the Commission’s jurisdiction.  Therefore, the Complaint is deficient as to substance and is properly dismissed.


Section 703 of the Public Utility Code, 66 Pa.C.S. §703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code §5.21(d).  The public interest does not require a hearing in this case because there are no disputed questions of fact.


Finally, it should be noted that the Complaint is being dismissed without prejudice.  This will allow Mr. Stein to file a proper Complaint if he wishes.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties of this proceeding.



2.
Pursuant to 66 Pa.C.S.A. §701, any person may “complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, which the Commission has jurisdiction to administer, or of any order or regulation of the commission.”



3.
The Commission must act within and cannot exceed its jurisdiction.



4.
Jurisdiction may not be conferred by the parties where none exists.  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, nor can jurisdiction be obtained by waiver or estoppel.



5.
Subject-matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.



6.
The Commission lacks subject-matter jurisdiction to address the claims in this proceeding.



7.
The formal Complaint filed by Byron Stein at Docket No. C-20030966 is insufficient as to substance, and therefore should be dismissed.  52 Pa. Code §5.101(a)(3).



8.
Dismissal of the formal Complaint filed by Byron Stein at Docket No. C-20030966 is clearly warranted and free from doubt.



9
The Commission is empowered to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S.A. §703(b), 52 Pa. Code §5.21(d).



10
A hearing in this matter is not necessary in the public interest.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Amended Motion to Dismiss Complaint of Byron Stein filed by AT&T Communications of Pennsylvania LLC is granted;



2.
That the Complaint filed by Byron Stein at Docket No. C-20030966 is dismissed without prejudice; and


3.
That the record at Docket No. C-20030966 be marked closed.

	Date
	October 15, 2003
	
	______________________________

	
	
	
	Marlane R. Chestnut

	
	
	
	Administrative Law Judge


�	I have no idea what is meant by “regulatory compliance” or “advocacy costs.”
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