BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Frank Bonin



:






:


v.



:



C-20028525






:

Pennsylvania Electric Company
:

INITIAL DECISION
Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


On September 18, 2002, Frank Bonin (Complainant) filed a formal complaint (Complaint) against Pennsylvania Electric Company (Respondent or Penelec) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleges that Respondent has billed him in excess of what he should have been billed under its Seasonal Billing tariff for his twelve business accounts.  Complainant requests that the Commission direct Respondent to reimburse him for his overpayments and to comply with its tariff in the future.



On October 12, 2002, Respondent filed an Answer and New Matter.  Respondent denied overbilling Complainant.



By Hearing Notice dated November 20, 2002, this case was originally assigned to Administrative Law Judge (ALJ) Richard M. Lovenwirth and a hearing was scheduled for January 21, 2003.



The hearing was held as scheduled on January 21, 2003, and ALJ Lovenwirth presided.



Complainant was represented at the hearing by Gerald A. Kinchy, Esquire.  Complainant testified.  Complainant also introduced two exhibits which were admitted into evidence.



Respondent was represented by Bridgid Good, Esquire.  Respondent presented the testimonies of Jody Place and Gary Pleiss.  Ms. Place is employed by FirstEnergy Corporation (the parent company of Pennsylvania Electric Company) as the area manager for the Towanda Operation Center.  (Tr. 40-41).  Mr. Pleiss is employed by FirstEnergy Corporation as a senior business analyst in the Pennsylvania Rates and Regulatory Affairs Department.  (Tr. 56).  Respondent presented three (3) exhibits which were admitted into evidence.



The hearing transcript consists of eighty-five (85) pages.



ALJ Lovenwirth directed the parties to file briefs.  Complainant filed its main brief on July 15, 2003.  Respondent filed its main brief on July 21, 2003.  Respondent filed its reply brief on July 28, 2003.  Complainant did not file a reply brief.



After ALJ Lovenwirth retired, this case was assigned to me by Notice dated September 17, 2003.

FINDINGS OF FACT


1.
Complainant, Frank Bonin, operates a campground for recreational vehicles in Orwell Township, Bradford County, PA.  (Tr.10-11).



2.
Complainant has twelve (12) accounts with Respondent associated with his campground.  (Tr. 11).



3.
As a Rate GS (General Service) customer whose usage is seasonal in nature, Complainant qualifies for rates and charges under Respondent’s Seasonal Billing tariff.  (Tr. 59, 72-75).



4.
Complainant has been a Seasonal Billing customer of Respondent under Tariff Rule 19 (effective March 17, 1995 to June 20, 1999) and Tariff Rule 13b(10) (effective June 21, 1999).  (Tr. 12, 44-45).



5.
Both Seasonal Billing tariff rules were approved by the Commission.  (Tr. 57-58; Complainant Ex. 2; Penelec Ex. 2).



6.
Complainant’s high season of use is from April through September when the campground is in operation.  (Tr. 18-23, 25-26).



7.
Complainant’s low season of use is from October through March when the campground is not in operation.  (Tr. 18-23, 25-26).



8.
During the six month period of high use, Complainant’s monthly bill is calculated using a multiplying factor (which starts at 1.25 the first month and descends to 1.00 by the sixth month) that is applied to the base charge.  (Tr. 59-60).



9.
During the six month period of low use, Complainant’s monthly bill is calculated using a multiplying factor (which starts at 1.25 the first month and descends to 1.00 by the sixth month) that is applied to the customer charge.  (Tr. 62-63, 77-78).



10.
Complainant has received savings as a Seasonal Billing customer when compared to what he would have paid as a General Services (GS) rate customer.  (Tr. 50-51; Complainant Ex. 1).



11.
Respondent has approximately 1,000 Seasonal Billing customers.  (Tr. 64).



12.
Respondent has interpreted and applied its Seasonal Billing rules in the same way for all of its Seasonal Billing customers.  (Tr. 66, 68-70).



13.
Respondent has interpreted season of low use under its Seasonal Billing rules to include periods of “no” use.  (Tr. 77-78).

DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant claims that Respondent has overbilled him for service.  Complainant requests that the Commission direct Respondent to refund to him (within the timeframe allowable under statute) the amounts he was overbilled.  Section 1312(a) of the Public Utility Code, 66 Pa. C.S. §1312(a), provides in pertinent part that: “If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such lawful collection, within four years prior to the date of the filing of the complaint. …”.  (Emphasis supplied).  Complainant filed his Complaint on September 18, 2002.  Therefore, Complainant would be entitled to a refund of monies paid to Respondent starting from September 1998 and going forward, should the Commission find in his favor.



The gravamen of the Complaint is Complainant’s assertion that Respondent has misinterpreted and then misapplied its tariff governing seasonal billing.  Respondent’s current and prior tariffs regarding seasonal billing are relevant to this case.  Respondent’s prior tariff rule, Tariff Rule 19 – effective March 17, 1995 to June 20, 1999 (Complainant Ex. 2), provides as follows:

10.
SEASONAL OR SHORT-TERM SERVICE:

Service for less than one year will be supplied to general service demand metered customers served under Rate GS, GST, GP or LP and Maintenance Customers (who did not normally receive Supplemental Service from the Company, in conjunction with maintenance service supply under Rule No. 30, Backup and Maintenance Service) only if the Company has available capacity, and only under Company’s yearly schedules, and in no case will service be billed for a total period of less than one month.  The rates and minimum charges of the applicable yearly schedules are subject to:
a.
A charge payable in advance to cover the estimated net cost of installing and removing the necessary facilities and transferring or closing the account, which charge shall not be less than the service charge as stated in Rule No. 2.

b.
A charge determined by applying the following factors to the bills calculated under the applicable schedule:


Period of Service
Multiplying Factor

     1st Month


1.25


     2nd Month


1.20


     3rd Month


1.15


     4th Month


1.10


     5th Month


1.05


6th Month and Thereafter
1.00


For customers served under this rule on a recurring annual basis, the 1st month for application of multiplying factors at the start of the customers season of higher use shall be the first month during which a billing demand is established equal to or greater than 25% of the highest billing demand established during the preceding eleven months.  The customer shall be responsible for notifying the Company in writing to establish the 1st month for the season of lower use.  The multiplying factors shall also be applied starting with the 1st month multiplying factor for the season of low use.  (Emphasis supplied.)
Respondent’s present tariff rule, Tariff Rule 13b(10) – effective June 21, 1999 (Penelec Ex. 2), provides as follows:

Rule 13 – Meter Reading and Rendering of Bills (continued)

*   *   *
(10)
Seasonal Billing
Services of a seasonal nature shall be supplied by the Company to General Service demand metered Customers served under Rate GS, GST, GP, or LP.  In no case shall service be billed by the Company for a total period of less than one (1) month.  The rates and minimum charges of the applicable Rate Schedules shall be subject to a charge determined by applying the following factors to the bills calculated under the applicable schedule:


Months of Service

Multiplying Factors


1st month



1.25


2nd month



1.20


3rd month



1.15


4th month



1.10


5th month



1.05


6th month & thereafter


1.00

For those eligible Customers taking service under this Rule 13.b.(10) on a recurring annual basis, the 1st month’s multiplying factor shall commence at the start of the month of the Customer’s season during which a billing demand is established equal to or greater than twenty-five percent (25%) of the highest billing demand established during the preceding eleven (11) months.  The Customer shall notify the Company in writing, or at the option of the Company, a verbal request will be accepted to establish the 1st month for the season of lower use.  Multiplying factors shall also apply during the Customer’s season of low use.  If the Customer fails to notify the Company of its low season of use, the Customer shall pay any minimum bills, if applicable.  (Emphasis supplied.)


Both parties agree that under Respondent’s Seasonal Billing tariffs, customers are billed in accordance to periods of “high use” and periods of “low use.”  Complainant operates a campground for recreational vehicles.  He has twelve (12) accounts associated with that operation.  His period of “high use” or high demand is during the time when his campground is operating – from April through September.  His period of “low use” or in fact “no use” is during the time when his campground is not operating – from October through March.  


Complainant has no qualms with the way Respondent has billed him for the six (6) month period of high electricity usage (April through September).  During the first month of high season use, a multiplying factor of 1.25 is applied to the base charge.  During the second month a multiplying factor of 1.20 is used.  During the third month, a multiplying factor of 1.15 is used.  During the fourth month a multiplying factor of 1.10 is used.  During the fifth month, a multiplying factor of 1.05 is used.  And during the sixth month, a multiplying factor of 1.00 is used.  (Tr. 59-60).


Complainant does take exception however to being billed for the six month period when he has no electricity usage (October through March).  During the first month of the season when Complainant has no demand, Respondent applies the multiplying factor of 1.25 to the customer charge.
  (Tr. 62-63, 77-78).  During the second month a multiplying factor of 1.20 is used.  During the third month, a multiplying factor of 1.15 is used.  During the fourth month a multiplying factor of 1.10 is used.  During the fifth month a multiplying factor of 1.05 is used.  And during the sixth month of no usage, a multiplying factor of 1.00 is used.  (Tr. 62-63, 77-78).  


Complainant opines that he should not be billed for any amount during the six month period when his campground is not operating and there is no electricity demand.  Complainant asserts that while Respondent’s tariffs refer to billing for amounts during the season of “low” use, the tariffs do not refer to billing for amounts when there is “no” use.  Complainant argues that because he pays “premiums” during the six-month period of high use, he should not be subject to any charges, including customer charges, during the six month period of no use.  Complainant M. B. at 13-14.  Complainant states that he has been overcharged approximately $681.84 annually as a result of Respondent’s misinterpretation and misapplication of its Seasonal Billing rules.  Complainant M. B. at 10.


Respondent’s witness, Gary Pleiss, testified that Respondent’s prior tariff rule, Tariff Rule 19, and its present tariff rule, Tariff Rule 13b(10), are the same in regard to seasonal billing, although the wording is slightly different.  (Tr. 68-70).  He testified that Respondent’s Seasonal Billing rules have been applied to all of its seasonal billing customers in a manner consistent with the way those rules have been applied to Complainant.  (Tr. 68-70).  He testified that Respondent has approximately 1,000 seasonal billing customers.  (Tr. 64).  


Mr. Pleiss stated that while Respondent’s Seasonal Billing tariffs do not refer to a season of “no use,” Respondent has interpreted “season of low use” to include periods when there is no electricity usage.  (Tr. 65).  Mr. Pleiss testified that both tariffs provide that the multiplying factors apply to the season of low use.  In the case of “no use” the applicable multiplying factor is applied to the customer charge, according to Mr. Pleiss’ testimony.  (Tr. 65).  Mr. Pleiss stated that the customer charge covers Respondent’s cost to maintain the capacity to serve Complainant regardless of his usage.  (Tr. 65). 


Commission-approved tariffs are binding on both the utility and the customer.  66 Pa. C.S. §1302; Pennsylvania Electric Company v. Pennsylvania Public Utility Commission, 663 A.2d 281 (Pa. Commw. 1995); Brockway Glass Company v. Pennsylvania Public Utility Commission, 437 A.2d 1067, 63 Pa. Commw. 238 (1981).  In the present case, both Seasonal Billing tariffs were approved by the Commission.  (Tr. 68; Complainant Ex. 2; Penelec Ex. 2).  



Both Seasonal Billing tariffs provide that customer bills are calculated using multiplying factors during seasons of high use as well as seasons of low use.  It was reasonable for Respondent to interpret its tariffs to include periods of “no use” in the category of “seasons of low use.”  I note that both tariffs refer to minimum charges that may apply.  That indicates that the customer will be billed for some amount each  month.  I also note that neither seasonal billing tariff provides that the customer charge is waived during periods of “no use” for seasonal billing customers.  The tariffs do not indicate that there would ever be a time when the customer would not incur any charges.  I further note, parenthetically, that while Complainant voices dissatisfaction with Respondent’s interpretation and application of its Seasonal Billing rules, evidence of record shows that Complainant has received overall savings under the Seasonal Billing rates when compared to what he would have paid under the General Service (GS) rates.  See, Complainant Ex. 1.  However, Complainant has the option of being billed under the GS rates, which include a demand ratchet, if he so desires.  (Tr. 61).



Complainant had the burden of proof in this case.  It was a heavy one in that Complainant had to present persuasive evidence that Respondent misinterpreted and misapplied its own Seasonal Billing tariffs.  Complainant failed to meet its burden of proof.  Complainant failed to show that from a plain reading of the Seasonal Billing tariffs, Respondent’s interpretation and application of those tariffs was unreasonable.  I am persuaded by the evidence presented by Respondent and referenced above, that its interpretation and application of its Seasonal Billing tariffs is reasonable.  I must therefore, for all of the foregoing reasons, dismiss the Complaint.  
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant failed to meet his burden of proof.  


4.
Respondent has not violated its tariff or any provision of the Public Utility Code, any Commission order or any Commission regulations.  
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Frank Bonin v. Pennsylvania Electric Company at Docket Number C-20028525 is dismissed.
  

2.
That this case be marked closed.  






______________________________________







Charles E. Rainey, Jr.







Administrative Law Judge

Date:
October 15, 2003
	�	Under its present tariff, the customer charge applicable to Complainant is $8.42 per month.  (Tr. 72; Penelec Ex. 3). 
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