
BEFORE THE


PENNSYLVANIA PUBLIC UTILITY COMMISSION
Kristina Byrne





:

:

v.





:

C-20030098
:

Equitable Gas Company



:


INITIAL DECISION

Before


Robert P. Meehan


Administrative Law Judge

HISTORY OF THE PROCEEDINGS
This Initial Decision grants the motion of Equitable Gas Company (Equitable) and dismisses, with prejudice, the formal complaint filed against it by Kristina Byrne (Ms. Byrne) on April 21, 2003, at Docket No. C-20030098, for the failure to appear at the hearing and prosecute the complaint.
This complaint was filed by Ms. Byrne against Equitable alleging a financial inability to pay utility bills, and requesting an affordable payment arrangement.  The complaint is an untimely appeal from a determination by the Commission’s Bureau of Consumer Services (BCS) on the informal complaint of Ms. Byrne.  The answer was filed on June 30, 2003.  By letter dated August 13, 2003, the Commission informed Ms. Byrne and Equitable of the date, time and manner of the hearing to be held in this case.  Additionally, I issued a Prehearing Order in this case on August 15, 2003, which reminded them of the date, time and manner of the hearing. The telephonic hearing was held, as scheduled, on October 15, 2003, pursuant to Section 56.174 of the Commission’s regulations, 52 Pa. Code §56.174.  The effort to contact Ms. Byrne at the time of the hearing was unsuccessful.  Equitable updated the status of the account by the testimony of one witness and four exhibits and moved to dismiss the complaint for lack of prosecution.

Findings of Fact



1.
As of October 15, 2003, the balance on the gas account of Ms. Byrne is $1,715.80, which includes the bill dated October 10, 2003, and which will become due in early November 2003 (Test. of Equitable; Eq. Ex. 1).



2.
The last payment received by Equitable from Ms. Byrne was $160.00 on May 24, 2002.



3.
Equitable did receive a “Crisis Grant” of $600.00 for Ms. Byrne’s account on June 21, 2003 (Test. of Equitable; Eq. Ex. 1).


4.
On June 24, 2002, Ms. Byrne was accepted into Equitable’s Energy Assistance Program (EAP), with a special monthly budget payment amount of $159.00, which was based on her monthly income (Test. of Equitable; Eq. Ex. 4).



5.
Ms. Byrne’s special EAP monthly budget payment amount of $159.00 is less than her regular monthly budget amount of $174.00 would be if she were not in the EAP (Test. of Equitable).



6.
On March 26, 2003, the BCS issued its determination on the informal complaint of Ms. Byrne, at BCS Case No. 1214083.  The terms of that determination were that Ms. Byrne was to pay $1,749.00 by April 16, 2003, then, beginning in May of 2003, she was to pay her EAP monthly budget amount of $159.00 (Test. of Equitable; Eq. Ex. 3).



7.
In addition to Ms. Byrne’s acceptance into the EAP in June of 2002, and the BCS determination of March 26, 2003, Equitable entered into a payment arrangement with Ms. Byrne on March 28, 2002, under which Ms. Byrne was to pay her regular monthly budget amount, plus an additional $42.00 per month, with an initial $500.00 payment to be made by April 12, 2002 (Test. of Equitable; Eq. Ex. 4).



8.
Ms. Byrne has not complied with any of these three payment arrangements (Test. of Equitable).



9.
As of October 15, 2003, the amount of the EAP catch-up payment required to be paid by Ms. Byrne is $2,103.00, which includes the amount of the EAP budget amount for the October 10, 2003 bill becoming due in November of 2003, and includes the credit for the $600.00 Crisis Grant received in June of 2003 (Test. of Equitable; Eq. Ex. A).



10.
Equitable requests that Ms. Byrne be directed to pay the total amount of the EAP catch-up payment, and then be directed to pay her monthly EAP monthly budget amount in accordance with the terms of that Program and the BCS determination (Test. of Equitable).

Discussion
The Commission satisfied the requirement of affording Ms. Byrne with administrative due process, by providing timely notice of the hearing on this complaint, and the opportunity to be heard.  Schneider v. PA PUC, 479 A.2d 10 (Pa. Cmwlth. Ct. 1984).  The Commission’s letter of August 13, 2003, and the Prehearing Order, both of which informed the parties of the day, date and time of the telephonic hearing in this case, were mailed to Ms. Byrne at the address she provided on the formal complaint form.  The Commission’s letter and the Prehearing Order have not been returned by the United States Postal Service.  Accordingly, it is presumed that Ms. Byrne received both the Commission’s notice of the hearing and my Prehearing Order.  Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Judge v. Celina Mutual Ins. Co., 449 A.2d 658 (Pa. Super. Ct. 1982); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. Ct. 1997).  
The attempt to contact Ms. Byrne for the telephonic hearing was unsuccessful.  My call to 412-823-4648, the telephone number provided by Ms. Byrne on the formal complaint form as her home telephone number, was met with a recorded message that this number had been disconnected and no further information was available.

Once timely notice of a hearing and the opportunity to be heard have been provided, it is then the responsibility of the parties to be present and participate in the hearing.  Craig Sentner v. Bell Telephone Co. Of Pennsylvania, Docket No. F-00161106, entered October 25, 1993.  The Commission has held that when a Complainant fails to be present at a scheduled hearing, then the complaint is to be dismissed, with prejudice.  Darling v. Philadelphia Electric Company, Docket No. F-00161139, entered November 16, 1993; Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892, entered December 26, 1995.  Further, the underlying BCS determination on a Complainant’s informal complaint is to become the operative decision of the Commission.  Lastly, if the Complainant has not complied with the BCS determination, then a catch-up payment, equal to the amount of the missed BCS payments, is to be required.  Claypool v. T.W. Phillips Gas & Oil Co., Docket No. Z-00248730, entered December 22, 1995.  The amount of any lump sum payment is to be calculated as the sum of all missed payments from the date of the BCS determination through to the date of the Commission’s Order.  Frazier v. Equitable Gas Company, Docket No. C-00004107, entered May 7, 2001; and Oswald v. Duquesne Light Company, Docket No. C-00992450, entered December 3, 1999.
On March 26, 2003, the BCS issued its determination on Ms. Byrne’s informal complaint, at BCS Case No. 1214083.  That determination directed Ms. Byrne to pay $1,749.00 by April 16, 2003, and then, beginning in May of 2003, to pay her monthly EAP budget amount of $159.00.  Ms. Byrne did not comply with this payment arrangement.  However, a $600.00 Crisis Grant was applied to her account after the date of the BCS determination.  Thus, there is a catch-up amount of $2,103.00, the sum of all missed EAP payments less the $600.00 Crisis Grant, as of October 15, 2003, that must be paid.  If Ms. Byrne continues her pattern of not paying her monthly EAP budget amount, the total catch-up payment will be even greater than $2,103.00 by the time the Commission’s decision in this case is entered.  

I am granting the motion of Equitable and dismissing the complaint of Ms. Byrne, with prejudice, for the failure to be present at the hearing and prosecute the complaint.  I am also accepting the BCS decision.  As required by the decisions of the Commission, Ms. Byrne will be required to pay a catch-up amount equal to all missed EAP payments, less any amounts credited to her account since March 26, 2003, to become current with the BCS-directed EAP payment arrangement.  Also, Ms. Byrne will be required to pay the $159.00 monthly EAP budget amount in accordance with the terms of the EAP and the BCS determination.

At the hearing, Equitable expressed a desire to work with Ms. Byrne to try to resolve the problem of the gas bills on this account not being paid since May of 2002.  As a demonstration of its desire to work with her, and in light of the fact that Equitable is aware that there are three children living in her home, Equitable has made a management decision not to request that Ms. Byrne’s gas account be exempted from the protection against termination of service during the winter hearing season.  Had such a request been made and been granted, her service could have been terminated during the winter in the same manner as during the other seasons of the year.  However, considering her payment history and failure to comply with three prior payment arrangements, I am going to provide that any termination of her gas service, at the conclusion of the winter heating season, will not be precluded by her filing another formal or informal complaint with the Commission raising the same issues that were raised in this case or complaining of the payment arrangement established herein.  Ms. Byrne is encouraged to contact Equitable to discuss ways of paying her current gas bills and the past due balance on her account.  She should provide Equitable with a current telephone number or some other means for her to be contacted.

ORDER

THEREFORE,

IT IS ORDERED:  

1.
That the motion of Equitable Gas Company to dismiss, with prejudice, the complaint filed against it by Kristina Byrne, at Docket No. C-20030098, for the failure to prosecute the complaint is granted.

2.
That the complaint of Kristina Byrne against Equitable Gas Company, at Docket No.  C-20030098, is dismissed, with prejudice, for the failure to prosecute the complaint.

3.
That within 15 days after the date on which the Commission’s Order in this case is entered, Equitable Gas Company shall tender a bill to Kristina Byrne in the total amount of the net, past due balance on her EAP monthly budget payment plan.
4.
That within 30 days after the date on which the Commission’s Order in this case is entered, Kristina Byrne shall pay to Equitable Gas Company a sum or sums of money equal to the amount of the bill tendered to her in accordance with Paragraph 3, above, to become current with the terms of the EAP and the determination of the Commission’s Bureau of Consumer Services.
5.
That in addition, and beginning with the first gas bill received after the date on which the Commission’s Order in this case is entered, Kristina Byrne shall pay the EAP monthly budget on her gas bills, and to continue to pay the gas bills in this manner until the terms of the EAP have been complied with fully.

6.
That as long as Kristina Byrne complies with all of the terms of this Order, Equitable Gas Company shall not assess any late payment charges or penalties, and shall not interrupt her gas service, except for valid emergency or safety reasons.

7.
That if Kristina Byrne fails to comply with any or all of the terms of this Order, Equitable Gas Company is authorized to terminate her gas service, upon compliance with the applicable provisions of the Public Utility Code, 66 Pa. C. S. §§101, et seq., and the regulations of the Commission, 52 Pa. Code §§56.1, et seq.; Provided, however, than any termination of Kristina Byrne’s gas service for noncompliance with any or all of the terms of this Order shall not be precluded by 52 Pa. Code §56.92 (pertaining to notice when dispute pending) solely because Kristina Byrne has filed either an informal or a formal complaint with the Commission which raises the same matter addressed in this complaint proceeding or addresses the terms of the payment arrangement specified herein.
Date:
October 15, 2003
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