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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration, pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), is the Initial Decision of Administrative Law Judge (ALJ) Charles E. Rainey, Jr., issued in this proceeding on June 4, 2003.  

History of the Proceeding


On August 8, 2002, Lola Middleton (Complainant) filed a Complaint against the Philadelphia Gas Works (Respondent).  The Complainant alleged that she received a very high bill from the Respondent not commensurate with her gas usage.  On September 3, 2002, the Respondent filed an Answer.  In its Answer, the Respondent alleged that it had sent the Complainant a bill for $1,426.57 for previously unbilled service.  The Respondent’s Answer also requested that the Commission affirm a Decision issued by the Commission’s Bureau of Consumer Services (BCS) on an informal Complaint brought by the Complainant.  



We note that the instant Complaint is an appeal of the Decision of the BCS issued February 4, 2002, at Case No. 0842519 (PGW Exh. at 4).  By way of that Decision, the BCS established a payment arrangement which required the Complainant, to pay current monthly bills plus $40.00 per month toward the arrearage determined at that time to be $2,298.68.  The BCS Decision also required the Respondent to immediately credit the Complainant’s account by the amount of $249.00, and to waive late payment charges imposed during the period from August 24, 2002, to February 4, 2002.  



A duly scheduled telephonic hearing was held on March 19, 2003.  The Complainant failed to appear to prosecute her Complaint.  On June 4, 2003, the ALJ issued his Initial Decision which dismissed the Complaint for failure to prosecute.  The ALJ also adopted the BCS’ Decision and added a requirement for the Complainant to make a “catch-up” payment representing those amounts that she had failed to pay in accordance with the BCS’ Decision.  Thereafter, we exercised our right to review the Initial Decision, pursuant to Section 33(h).  
Discussion


In the matter before us, the ALJ properly dismissed the Complaint based upon the failure of the Complainant to appear at the duly scheduled hearing and prosecute his Complaint.  Jefferson v. UGI Utilities, Inc., Z‑0026982 (Order entered December 26, 1995).  The ALJ also correctly decided that in cases where dismissal for lack of prosecution occurs, the BCS Decision becomes the operative decision in the matter.  
Darlington v. Philadelphia Electric Co., F‑00161139 (Order entered November 16, 1993).  (I.D. at 4‑5).  The ALJ reviewed the underlying BCS Decision.  That Decision directed that the Respondent credit the Complainant’s account in the amount of $249.00 due to the length of time during which the Respondent failed to read the Complainant’s meter.  As previously noted, the BCS Decision also directed the Respondent to waive late charges imposed on the Complaint’s account from August 24, 2000 to February 4, 2002.  Finally, the Complainant was directed to pay her regular monthly budget amount, plus an additional $40.00 per month toward her arrearage.  (PGW Exh. at 4).  (I.D. at 3‑4).  



The ALJ found that the Complainant had failed to adhere to the BCS payment arrangement.  From the date of the BCS Decision, February 4, 2002, through the March 19, 2003 hearing, the Complainant had not made any payments to the Respondent.  The Respondent rendered 13 monthly bills during this period, with each bill consisting of the monthly budget amount ($264.00) plus the amount payable to liquidate the arrearage ($40.00).  When the monthly total of $304 is multiplied by the 13 months of non-payment, this yields $3, 952.00.  However, due to a change in the amount of the Com​plainant’s budget bills, the total missed payments at the time of the hearing amounted to $3, 648.00 rather than $3, 952.00.  (See, PGW Ex. 7).  Therefore, the ALJ recommended adoption of the BCS Decision and also recommended that the Complainant pay the Respondent a “catch up” amount representing all missed payments pursuant to the BCS directed payment arrangement, consistent with his interpretation of our Order in Claypool v. T.W. Phillips Gas & Oil Co., Z-00248730 (Order entered December 22, 1995).  (I.D. at 5).  We note that by making the recommendation for the Complainant to pay all missed payments directed by the BCS Decision, the ALJ failed to apply a recent decision of this Commission.



Subsequent to the issuance of the Initial Decision in this action, the Commission adopted its Opinion and Order in Stammel v. PG Energy, Docket No. C‑20027994 (Order entered May 21, 2003).  In Stammel, we reviewed our policy set forth in Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z-00248730 (Order entered November 9, 1995).  In Claypool, we directed that the complainant in that case make a payment equal to the undisputed current monthly usage (the “consumption” portion of a payment arrangement) in order to become current consistent with the directives in our Regulations at 52 Pa. Code § 56.174(3).  



Since Claypool, that directive changed so that prior to Stammel, the “catch up” amount became both the arrearage portion of a complainant’s payment arrangement as well as the current billings, or consumption part of the bill.  However, as recognized in Claypool, and as mandated in Section 56.174(3) of our Regulations, 52 Pa. Code § 56.174(3), the arrearage portion is stayed when a complainant appeals a BCS Decision. That stay remains unless a utility requests and the Commission determines that the stay should be lifted.  



Based on the foregoing, we will modify the Initial Decision consistent with Stammel, and direct that the “catch up” amount shall be limited to the consumption portion of the payment arrangement.  Specifically, we will direct the Respondent to bill the Complainant for the missed consumption payments during the pendency of the Complaint within fifteen days of the entry of this Opinion and Order.  The Complainant shall have sixty days from the date of service to pay that bill.  Thereafter, the Com​plainant shall pay to the Respondent current monthly budget bills, plus $40.00 per month toward the overdue arrearage.

Conclusion


Based upon the foregoing, will adopt the Initial Decision as modified by this Opinion and Order; THEREFORE,


IT IS ORDERED:  


1.
That the Initial Decision of Administrative Law Judge Charles E. Rainey, Jr. is adopted as modified by this Opinion and Order.  



2.
That the Philadelphia Gas Works shall issue a bill to Lola Middleton for the missed consumption payments during the pendency of the Complaint filed in this matter within fifteen (15) days of the date of entry of this Opinion and Order.



3.
That Lola Middleton shall pay the amount billed as directed in Ordering Paragraph No. 2, above, within sixty (60) days of receipt of the bill.



4.
Thereafter, Lola Middleton shall pay to the Philadelphia Gas Works current monthly budget bills, plus $40.00 per month toward the overdue amount owed to the Philadelphia Gas Works.  



6.
That, as long as Lola Middleton adheres to the payment schedule stated in this Opinion and Order, the Philadelphia Gas Works is enjoined from suspending or terminating her electric service, except for valid safety or emergency reasons.  



7.
That, if Lola Middleton fails to keep the payment schedule stated in this Opinion and Order, the Philadelphia Gas Works is authorized to suspend or terminate service in accordance with the Chapter 56 of the Commission’s regulations.  







BY THE COMMISSION,







James J. McNulty








Secretary

SEAL
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ORDER ENTERED:  October 24, 2003
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