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INITIAL DECISION
Before
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Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On June 12, 2003, Nicole L. Lomax (Complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO) alleging that she is unable to comply with the Bureau of Consumer Services (BCS) decision.  The Complaint asked the Commission to make her payments lower because she had just signed up for the CAP
 program.



On July 16, 2003, PECO filed an Answer denying the material allegations of the Complaint.  The Answer further alleges that the Complainant has not complied with the BCS decision issued May 5, 2003, which required Complainant to pay the CAP Rate catch up payment of $800.00 by May 28, 2003 and thereafter pay the CAP Rate special budget amount of $170.00 plus $15.00 toward arrears beginning June 2003.


PECO’s Answer requested that the Complaint be dismissed, or enter an Order directing payment and authorizing PECO to terminate service if payment is not made.  In addition, PECO requested an Interim Order directing Complainant to pay her bills while the hearing in the matter was pending and authorizing PECO to terminate service if Complainant fails to pay according to the Interim Order pursuant to Bernecker v. Bell Atlantic-PA, Inc., PUC Docket No. F-00231398 (1995).  Attached to the Answer was a copy of the BCS determination which reflects the payment arrangement set by BCS.



A Hearing Notice was issued September 17, 2003, setting the telephonic hearing for Tuesday, October 21, 2003 at 10:00 am.  The Hearing Notice directed the parties to inform the Commission if there is a change in address or telephone number.  I issued a Prehearing Order on September 19, 2003, which also indicated that the hearing was set for the aforementioned date and time.  Per PECO’s request, I attached an Interim Payment Order directing Complainant to pay her monthly PECO Energy Company bills until a final Commission order is issued or until the proceeding is otherwise resolved.  Neither of these mailings was returned as undeliverable. Both of these documents warn the parties that failure to appear could result in the loss of the case.



In accordance with the Prehearing Order, PECO submitted three copies of its proposed exhibits for possible use at the telephonic hearing.  Complainant submitted a single copy of a Monthly Budget Information form with a telephone number written across the bottom without explanation.  The form had numbers handwritten on five of the lines provided for numbers representing income or bills, out of a possible 39 answers.   The telephone number did not match the number provided on her complaint form.



On October 21, 2003, at 10:00 am, I called the telephone number provided on the bottom of Complainant’s Monthly Budget Information form, 610-705-0896.  A male answered the telephone and when I asked to speak with Ms. Lomax, he assured me that I had called the wrong number.  I called the number that Complainant provided on her Complaint form, 610-864-0814, and a recorded message informed me that the subscriber was not receiving calls at this time.  I contacted counsel for PECO and relayed this information.  



The hearing went on in Complainant’s absence, and PECO presented the testimony of Larita Mason, Regulatory Assessor for PECO, who sponsored two exhibits which were admitted into the record.  PECO moved for the dismissal of the case for failure to prosecute, and I advised PECO that I would consider the motion and issue a decision.  A tape recording was made of the hearing.

FINDINGS OF FACT


1.
Complainant Nicole L. Lomax is the named ratepayer on PECO account no. 40-19-07-812093, 2120 Buchert Road, Apartment 189, Pottstown PA  19464-3034.



2.
On June 12, 2003, Complainant filed her formal Complaint against PECO Energy Company alleging an inability to pay the amount required by the Commission’s Bureau of Consumer Services’ determination.



3.
By Telephone Hearing Notice dated September 17, 2003, and Prehearing Order dated September 19, 2003, Complainant was advised that an Initial Telephone Hearing regarding her Complaint was scheduled for October 21, 2003.



4.
Both the Telephone Hearing Notice and the Prehearing Order were mailed to Complainant at the address listed on her Complaint and neither was returned to the Commission by the United States Postal Service as undeliverable.


5.
Complainant did not appear for the hearing.



6.
Complainant did not settle nor withdraw her Complaint prior to the scheduled hearing date nor obtain a continuance.



7.
The Commission’s Bureau of Consumer Services issued a payment arrangement on September 21, 2002, which required Complainant to make regular budget payments plus $15.00 towards arrears beginning in October, 2002.


8.
The last payment made on the Complainant’s account was received by PECO on August 22, 2002, in the amount of $85.50.  Complainant’s balance after this payment was subtracted was $1,703.48.



9.
The Commission’s Bureau of Consumer Services issued a decision in this case on May 5, 2003, which directed Complainant to make a lump sum payment of $800 by May 28, 2003, and then to make her regular budget payment plus $15 towards arrears beginning in June 2003.



10.
No payments were received by PECO after August 22, 2002.



11.
At the time of the hearing, Complainant’s outstanding balance was $3,719.98.

DISCUSSION



In her Complaint, Complainant alleged an inability to meet the payments set by the BCS arrangement.  She bears the burden of proving her entitlement to relief from the Commission.  66 Pa. C.S. § 332(a).  She cannot meet that burden without participating in the hearing.  Since she did not participate, she did not sustain her burden of proof, and PECO’s motion to dismiss will be granted.



Complainant was notified of the time and date of the hearing in two separate documents.  The Telephone Hearing Notice was sent September 17, 2003, and my Prehearing Order, sent September 19, 2003, also listed the time and date of the hearing.  In addition, the Prehearing Order had copies of the Monthly Budget Information sheet attached to aid Complainant in compiling a list of her income and bills in preparation of the hearing.  It is clear that Complainant had actual notice of the time and date of the hearing since she returned the Monthly Budget Information sheet that was attached to my Prehearing Order.  Since the Monthly Budget Information sheet was not sponsored, it was not admitted into evidence
.  



Notice mailed to a party’s last know address and not returned by the post office is presumed to have been delivered.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. Ct. 1994).



The Office of Administrative Law Judge reports no contacts from Complainant, and therefore, her absence is unexcused.  Her Complaint will be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., PUC Docket No. Z-00269892 (entered December 26, 1995).   




The BCS determination of payments shall be reinstated, with a catch-up payment consisting of the payments missed since BCS issued its decision due in thirty days from the date of the final Commission order.  It is the determination of the correct amount which causes consternation. 


Current Commission precedent requires that I total the missed payments related to current consumption since the establishment of the customer’s payment arrangement, Stammel v. PG Energy, a Division of Southern Union, PUC Docket No. C-20027994 (entered May 21, 2003).  The “Claypool catch-up” payment, which represents the amount due at the time of the hearing, Claypool v. T.W. Phillips Gas and Oil Company, PUC Docket No. Z-00248730 (entered November 9, 1995), requires a utility to provide the amount of the budget billings for the months which fall between the BCS determination and the hearing.  PECO exhibits reflect budget billings for two months following the BCS determination of September 21, 2002, and for three months following the BCS determination of May 28, 2003.  The remaining months on the exhibit show actual usage billings.  



PECO offers the sum of the actual billing amounts from June 2003 to and including September 2003, totaling $713.97 as its Claypool catch-up payment.  


BCS used $142.00 as its Regular Budget amount in its September 21, 2002, decision, and $170.00 as its Regular Budget amount in its May 28, 2003 decision.  The “Claypool catch-up” amount from May 28, 2003, would be $568.00 using the September 21, 2002 number and $680.00 using the May 28, 2003 number, if the budget billing amount were not recalculated for the period of time between June 2003 and September 2003.    


It is not critical that I calculate the “Claypool catch-up” amount exactly here, since the amount will increase between now and the time that the PECO bill will be issued in accordance with this order, unless Complainant pays on her PECO account.  It is only critical that PECO calculate that amount correctly.  


Accordingly, PECO will be directed to issue a bill to Complainant with the “Claypool catch-up” amount calculated using the correct budget billing amount along with an explanation of how the “Claypool catch-up” amount was calculated, and to file a copy with the Commission at this docket, within thirty days of the final Commission Order.  Complainant is directed to pay the “Claypool catch-up” payment, plus the $800.00 lump sum amount which was directed by the BCS payment arrangement, within thirty days of issuance of the PECO bill.  Thereafter, Complainant is directed to pay her monthly budget bills plus $15.00 towards the overdue account balance.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. § 701.



2.
Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).



3.
Notice mailed to Complainant’s last known address and not returned by the Post Office is presumed to have been received.



4.
Complainant had actual notice of the hearing, as evidenced by her return of a Monthly Budget Information form.



5.
Complainant has failed to sustain her burden of proof by failing to appear for the scheduled hearing.

ORDER



THEREFORE,



IT IS ORDERED THAT:



1.
The Complaint of Nicole L. Lomax filed with the Commission at Docket No. C-20030479 against PECO Energy Company is dismissed with prejudice for failure to prosecute.


2.
Within 15 days of the entry date of the Final Commission Order, PECO Energy Company shall issue a bill to Nicole L. Lomax in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the most recent Bureau of Consumer Services decision.  This bill shall be calculated in accordance with the Commission’s Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order adopted May 1, 2003, entered May 21, 2003.  



3.
Included with the bill shall be an explanation of how PECO arrived at the amount. 


4.
A copy of the bill plus the explanation shall be filed with the Commission at this docket.



5.
Upon receipt of the copy of the PECO billing, the Secretary shall mark this file closed.

Date:
October 24, 2003
                        ______________________________________








Susan D. Colwell







Administrative Law Judge



� During the hearing, the PECO witness, Larita Mason, Regulatory Assessor, explained that the CAP program is designed to help low-income consumers by establishing that the recipient be discounted either 25% or 50% on the first 500 kilowatt hours of consumption.  In addition, a portion of the arrearage is “set aside” or not demanded for payment, and forgiven if the recipient complies with the terms of the enrollment for a year.  The $500 remaining at the end of the year is expected to be covered by a grant, for which the recipient must apply. 


� Without supporting testimony of Complainant, the Monthly Budget Information sheet was not useful. Complainant had entries on only five of the possible 39 lines and as even her electric bill was not included, it is reasonable to assume that she most likely omitted other important monthly bills.  Therefore, it would not be reasonable to rely on it without further explanation.   
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