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Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


On October 9, 2002, Carolyn Waugh-Tandy
 filed a formal complaint (Complaint) against PPL Electric Utilities Corporation (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleges that she recently received a $778.00 electric bill which she characterizes as excessive.  Complainant requests that she be allowed to pay Respondent her monthly budget bills plus $15.00 toward her arrears.



Respondent filed an Answer to the Complaint on November 5, 2002.  Respondent denies overbilling Complainant.  Respondent avers, inter alia, that any bill Complainant received in the amount of $778.00 resulted from the accumulation of a number of previous bills unpaid by Complainant.  Respondent requests that the Complaint be dismissed.



This case, which was originally assigned to another administrative law judge, was reassigned to me by Telephone Hearing Notice dated December 3, 2002.  An initial telephonic hearing was scheduled for January 13, 2003.  On December 10, 2002, I issued a Prehearing Order that set forth procedural rules to be followed in this case.



The initial telephonic hearing was held as scheduled on January 13, 2003.



Complainant appeared pro se and testified at the initial hearing.



Respondent was represented at the initial hearing by Gary Weber, Esquire.  Respondent presented the testimonies of Karey Roberts and John Janosky.  Ms. Roberts is employed by Respondent as a customer information supervisor.  (Tr. 32).  Mr. Janosky is employed by Respondent as a customer contact representative.  (Tr. 46).  Respondent introduced two exhibits at the initial hearing.  Both exhibits were admitted into evidence.



Prior to the adjournment of the initial hearing, a further telephonic hearing was scheduled to afford Complainant an opportunity in the interim to apply to the Community Action Committee of Lehigh Valley for financial assistance in paying her electric bills.  The further telephonic hearing was originally scheduled to be held on February 20, 2003, however, due to a scheduling mix-up it was not held until June 2, 2003.


Complainant appeared pro se at the further hearing and testified.



Respondent was represented by Mr. Weber at the further hearing.  Respondent presented the testimony of Ms. Roberts.  In compliance with my directive at the further hearing, Respondent submitted a late-filed exhibit marked PPL Exhibit 3, that was admitted into evidence.


A total of 104 pages of transcribed testimony was generated from the two hearings.

FINDINGS OF FACT


1.
Complainant, Carolyn Waugh-Tandy, resides at 7113 Robinwood Drive, Tobyhanna, PA 18466.  (Tr. 5-6).



2.
On November 16, 2001, electric service was initiated in Complainant’s name at her current residence.  (Tr. 33).



3.
Complainant resides with her three children, ages 19, 16 and 14.  (Tr. 6-7).



4.
Complainant’s residence consists of 3 bedrooms, a bathroom, a kitchen, a dining room, and a living room.  (Tr. 48).



5.
Complainant’s residence is all-electric.  Her appliances include a range, microwave oven, coffee maker, dishwasher, clothes washer & dryer, television, VCR, hairdryer and refrigerator.  (Tr. 48-49).



6.
On October 22, 2002, Respondent’s representative John Janosky, tested Complainant’s electric meter at her home.  The meter tested 99.4% accurate.  (Tr. 47; PPL Ex. 1).



7.
On October 22, 2002, Mr. Janosky performed an internal audit at Complainant’s home.  The internal audit included an evaluation of Complainant’s appliances and electrical loads.  (Tr. 48).



8.
Over the period from February 19, 2002 through May 21, 2002, Complainant was actually billed for 6664 kwh of usage.  (Tr. 54).



9.
Mr. Janosky determined that over the period from February 19, 2002 through May 21, 2002, Complainant had the potential of using 7598 kwh.  (Tr. 54).



10.
In September 2002, the Pennsylvania Department of Welfare (DPW) cut-off Complainant’s cash assistance and food stamps after she failed to complete a welfare-to-work program.  (Tr. 17-18).



11.
In May 2003, DPW resumed providing Complainant with cash assistance and food stamps.  (Tr. 75-76).



12.
Complainant’s recurring monthly household income and expenses are as follows:




Income





Expenses


DPW Cash Assistance:
$497.00
Rent:
$790








Water/Sewer:
$130








Telephone:
$  30







______

____



TOTALS


$497.00

$950

(Tr. 76, 84-87).



13.
Complainant receives food stamps valued at $460.00 a month.  (Tr. 76, 84-87).



14.
As of the hearing on June 2, 2003, Complainant’s budget bill for electric service was $155.00.



15.
As of the hearing on June 2, 2003, Complainant’s outstanding account balance was $3,719.15.  (Tr. 91).



16.
Respondent underestimated Complainant’s usage and bills in 2002 in January, March, April and June.  Respondent issued make-up bills in February, May and July 2002 after obtaining actual meter readings.  (Tr. 22-25; PPL Ex. 2).



17.
On December 2, 2002, Respondent transferred to Complainant’s present account, an outstanding account balance totaling $1,549.37 from a property located at 6435 Marvin Garden in Tobyhanna, PA.  (Tr. 43-45; PPL Ex. 2).



18.
Since the inception of service, the only two payments made toward Complainant’s account were two Low Income Home Energy Assistance Program (LIHEAP) grants.  A LIHEAP grant in the amount of $407 was posted to Complainant’s account on February 7, 2002.  A LIHEAP grant in the amount of $458 was posted to Complainant’s account on January 8, 2003.  (Tr. 34).

DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant alleges both high electric bills and in inability to pay those bills.  

Overbilling Claim


Complainant claims that the bills she received in 2002 during the months of February ($494.80), May ($492.47) and July ($163.85) were not commensurate with her electricity usage.  (Tr. 10-12; 22-25; PPL Ex. 2).  Respondent on cross-examination, however, pointed out that those bills, contrary to Complainant’s understanding, represented more than one month of usage.  (Tr. 22-25).  The February 22, 2002 bill in the amount of $494.80 for example, reflected usage for both January and February.  (Tr. 22-25).  Respondent had underestimated the January bill at only $6.49.  (Tr. 22-23; PPL Ex. 2).  The May 23, 2002 bill in the amount of $492.47 reflected usage for March, April and May.  (Tr. 23).  Respondent had underestimated both the March and April bills at $6.54.  (Tr. 23; PPL Ex. 2).  And the July 24, 2002 bill in the amount of $163.85 reflected usage for both June and July.  (Tr. 24; PPL Ex. 2).



Respondent is permitted under Commission regulations to render make-up bills for previously unbilled utility service.  52 Pa. Code §56.14.  Therefore, in this case when Respondent failed to obtain actual meter readings and then underestimated those readings, it was permitted to bill Complainant for unbilled prior months usage once it obtained actual meter readings.  Respondent’s witness, Ms. Roberts, testified that Respondent’s estimated readings were so low because it bases estimated readings on historical usage, and in this case the property had been vacant until Complainant moved in in November 2001.  (Tr. 40-41).


Ms. Roberts testified that she did not know why Respondent failed to obtain actual meter readings in January, March, April and June of 2002.  (Tr. 40).  Complainant does not allege that Respondent violated Commission regulations during those occasions when it failed to obtain actual meter readings.  Under Commission regulations Respondent is permitted to estimate usage of service every other billing month so long as it provides the ratepayer with an opportunity to read the meter and report the usage.  52 Pa. Code §56.12(2).  Also, Respondent may estimate the bill under exigent circumstances or when it is unable to gain access to the meter.  52 Pa. Code §§56.12(3) and 56.12(4).  I find that there is insufficient evidence of record in this case for me to find that Respondent violated Commission regulations regarding meter reading.


Also contributing to the size of Complainant’s account balance was the transfer of an outstanding balance from another residence.  Ms. Roberts testified that on December 2, 2002, Respondent transferred to Complainant’s present account, an outstanding balance totaling $1,549.37 from her prior account for service to a property located at 6435 Marvin Garden in Tobyhanna, PA.  (Tr. 43-45; PPL. Ex. 2).  Complainant stated that she had assumed that her husband had paid the outstanding account balance on that property.  (Tr. 45).  Respondent was permitted, however, under Commission regulations to transfer the unpaid balance to Complainant’s present account.  See, 52 Pa. Code §56.16(b).


High bill complaints are governed by the “Waldron Rule.”  In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), the Commission stated that a complainant establishes a prima facie case of overbilling by: (1) showing that the disputed bill was abnormally high when compared to prior usage patterns; and (2) showing that his pattern of usage had not changed.  54 Pa. PUC at 100.  The burden of going forward then shifts to the utility to show that the complainant actually used the amount of energy in dispute.  Id.  A utility may meet its burden of introducing evidence of submetering readings to major appliances, evidence of a lack of possibility of error in reading the meters, or evidence of defective wiring.  54 Pa. PUC at 101.


However, “… even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.”  Milkie v. Pa. PUC, 768 A.2d 1217, 1220 (Pa. Commw. 2001).  “Once it is determined that the Complainant had made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.”  768 A.2d at 1220.


Complainant in this case did not establish a prima facie case of overbilling under Waldron.  She did not show that the disputed bills were abnormally high when compared to her historical usage patterns.  Respondent, nonetheless, presented evidence to show that the bills it rendered that were based on actual meter readings were accurate.


Respondent’s witness, Mr. Janosky, testified that he performed an internal audit at Complainant’s home on October 22, 2002.  (Tr. 47-48).  The internal audit consisted of a meter test and an evaluation of Complainant’s home appliances and electrical loads.  (Tr. 48; PPL Ex. 1).  Mr. Janosky testified that Complainant’s meter tested 99.4% accurate.  (Tr. 47; PPL Ex. 1).  Complainant’s meter, therefore, tested within the acceptable range of accuracy under the Commission’s regulations.  See, 52 Pa. Code §57.20.



Mr. Janosky also testified that after evaluating Complainant’s home appliances and electrical loads, he found that Complainant’s household had the potential to consume the energy for which she was billed.  (Tr. 54; PPL Ex. 1 at 3).  Mr. Janosky calculated that Complainant’s household had the potential to use 7598 kwh over the period from February 19, 2002 through May 21, 2002.  (Tr.  54; PPL Ex. 1 at 3).  Complainant was billed for usage of 6664 kwh over that period.  (Tr. 5 4; PPL Ex. 1 at 3).


Mr. Janosky did note however that contributing to Complainant’s energy usage were two faulty thermostats.  He testified that the thermostat in her sons’ room is 8 degrees off and that the one in her bathroom causes the heater to run constantly.  (Tr. 55-57).  Complainant is encouraged to have the malfunctioning thermostats repaired or replaced.


In an attempt to help make Complainant’s home more energy efficient, Respondent through its Winter Relief Assistance Program (WRAP), a weatherization program, performed work at Complainant’s home in February 2003.  (Tr. 78, 81-83).  Respondent’s representatives insulated the floor and provided support to some weak floor boards.  (Tr. 78, 81-83).  They also insulated her attic.  (Tr. 78, 81-83).    



For all of the foregoing reasons, I find that Complainant failed to meet her burden of proving that she was overbilled by Respondent.  
Inability to Pay Claim


I next turn to Complainant’s allegation that she cannot afford to pay her electric bills.  During the initial hearing Complainant testified that because of her failure to complete a welfare to work program, the PA Department of Public Welfare (DPW) cut-off her cash assistance and food stamps in September 2002, and that as a result she did not have any income.  (Tr. 13-18).  She testified that she was awaiting a decision from DPW following a hearing held before it on November 13, 2002.  (Tr. 16-17).  I consequently scheduled a further hearing in this case to afford Complainant an opportunity in the interim to apply to Respondent’s On Track Program for assisting in paying her electric bills.  The On Track Program is for payment troubled low income customers.  (Tr. 37).  The Program is administered by the Community Action Committee of Lehigh Valley (a social services agency).  (Tr. 37).  Those who are found eligible and are enrolled in the Program receive a reduction in their electric bills.  (Tr. 41).  And if they make the required monthly bill payments, a portion of their arrearage is forgiven.  (Tr. 41).


At the further hearing on June 2, 2003, evidence was presented that Complainant contacted the Community Action Committee of Lehigh Valley (CACLV) in January 2003, following our initial hearing.  (Tr. 78-79).  Complainant was told however by the CACLV that she was not eligible for enrollment at that time in the On Track Program because she did not have any income at all at that time.  (Tr. 78-79).  An appointment was subsequently scheduled for her to meet with the Salvation Army regarding her eligibility for an Operation Help grant to use toward her electric bill.  (Tr. 78-79).  Complainant however failed to keep the appointment.  (Tr. 78-79).


Complainant testified however that in May 2003, she started to again receive assistance from DPW.  (Tr. 76, 84-87).  She now receives $497.00 a month in cash assistance and $460.00 in food stamps.  (Tr. 76, 84-87).  Ms. Roberts suggested that Complainant again contact CACLV regarding her eligibility for enrollment in the On Track Program since she now has an income.  (Tr. 92-93).  



The On Track Program is the only program to which Respondent is connected that would result in a reduction in Complainant’s bills over a sustained period of time as long as she remains eligible and complies with the Program’s terms.  Complainant is therefore encouraged to contact the CACLV regarding her eligibility for enrollment in the On Track Program.  


Complainant’s failure to pay her electric bills, even when she does have income, has contributed to the size of her arrearage.  Ms. Roberts testified that since the inception of service to Complainant’s present residence in November 2001, there have been only two payments made to Complainant’s account.  (Tr. 34-35).  Both payments were in the form of Low Income Home Energy Assistance Program (LIHEAP) grants.  (Tr. 34-35).  One payment was posted to her account on February 7, 2002 in the amount of $407.  (Tr. 34-35; PPL Ex. 2).  The other payment was posted to her account on January 8, 2003, in the amount of $458.00.  (Tr. 34-35).


Complainant’s account balance as of the hearing on June 2, 2003, was $3,719.15.  (Tr. 91).  Respondent recommends that Complainant be required to pay her current budget bills plus $15.00 per month toward her arrearage.  (PPL Ex. 3).  Complainant’s budget bill as of the hearing on June 2003, was $155.00.  (Tr. 93; PPL Ex. 3).  I find that Respondent’s recommended payment schedule is reasonable under the circumstances of this case.  Although Complainant’s claimed monthly household expenses ($950) exceed her monthly cash assistance ($497) by $453.00 ($950 - $497), I find no other legal recourse given Complainant’s poor payment history and the size of her arrearage, in regard to establishing a payment schedule.  It is therefore incumbent upon Complainant to pursue all programs available to her for assistance in paying her electric bills.


Complainant is required, beginning with the next billing period subsequent to the Commission’s final order in this proceeding, to pay current budget bills plus $15.00 towards her account balance and continue making such monthly payments until the arrearage is liquidated. 


As long as Complainant keeps this payment schedule, Respondent shall not suspend or terminate her service except for valid safety or emergency reasons, and Respondent shall not assess any late payment or finance charges against Complainant.  If Complainant fails to keep this payment schedule, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant failed to meet her burden of proof.  



4.
Respondent has not violated its tariff or any provision of the Public Utility Code, any Commission order or any Commission regulations.  

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Carolyn Waugh-Tandy v. PPL Electric Utilities Corporation at Docket Number C-20028624 is dismissed.



2.
That beginning with the next billing period subsequent to the Commission’s final order in this proceeding, Complainant shall pay to Respondent her current budget bills plus $15.00 each month and continue making such monthly payments until the arrearage is liquidated.


3.
That as long as Complainant keeps the payment schedule stated in this order, Respondent is enjoined from suspending or terminating Complainant’s utility service except for valid safety or emergency reasons.



4.
That as long as Complainant keeps the payment schedule stated in this order, Respondent shall not assess late payment or finance charges against Complainant.



5.
That, if Complainant fails to keep the payment schedule stated in this order, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.







______________________________________







Charles E. Rainey, Jr.







Administrative Law Judge

Date:
October 22, 2003
	�	The Complaint was filed under the name Carolyn Waugh.  However, at the hearings Complainant testified under the name Carolyn Waugh-Tandy.  The caption in this case is therefore changed to reflect the name Carolyn Waugh-Tandy.
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