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HISTORY OF THE PROCEEDING


On May 27, 2003, Michele Sholl (Sholl or Customer) filed this complaint against PECO Energy Company (PECO or Company) alleging that she could not afford the payments on her account, and asking the Commission to lower them to a reasonable amount.



On July 11, 2003, PECO filed its answer to the complaint, denying that Complainant could not pay her electric bill, and demanding strict proof thereof at hearing.  PECO averred that Sholl’s outstanding balance at the time was $2,799.60; that her average monthly bill was $245.00; and that her calculated budget was $264.00.  PECO further averred that BCS issued a decision on informal complaint on or about May 10, 2003 that required Sholl to pay PECO $700.00 by May 30, 2003, and thereafter to pay monthly the budget amount of $264.00 plus $40.00 towards her arrears, beginning in June 2003; and that Sholl had not complied with the BCS decision.  


On September 17, 2003, a Telephone Hearing Notice was issued scheduling an initial telephone hearing to be held on Monday, October 20, 2003 at 10:00 a. m.  The case was assigned to Administrative Law Judge Allison K. Turner (ALJ).



On September 23, 2003, the ALJ served a Prehearing Order establishing basic procedures to be followed before and during the hearing.



By letter dated October 7, 2003, PECO prefiled its hearing exhibits.



By letter dated October 10, 2003 (Letter of October 10), Sholl informed counsel for PECO, Shari Gribbin, Esq., that she did not dispute that she owes money to PECO, but she did not intend to be responsible for more than half of it, and that she did not intend to come to court for this or any other hearing.  She attached a partially filled out form for her income and expenses, sent to her with the Prehearing Order, and a copy of the hearing notice.  She also sent a copy of the letter and its attachments to the ALJ.



The hearing was convened as scheduled.  Complainant did not appear.  PECO was represented by counsel, Shari Gribbin, Esq., who at the request of the ALJ called witness Larita Mason who authenticated PECO‘s prefiled exhibits and gave brief additional testimony.  The hearing was taped, so no transcript was created.
FINDINGS OF FACT


1.
Michele Sholl and Jeffrey Roberts were residential gas and electric customers of PECO.  According to Commission files, the service address was 823 Pleasant Avenue, Wyndmoor, PA 19038-8024 (service address or 823 Pleasant Avenue).  The phone numbers listed on the complaint were 215-233-4545 (home) and 267-992-5589 (work).  PECO 1; Complaint


2.
PECO Energy Company is a Pennsylvania corporation providing electric and natural gas service for compensation in Pennsylvania.



3.
On September 17, 2003, the Office of Administrative Law Judges (OALJ) issued a notice setting an initial telephone hearing to be held on Monday, October 20, 2003 at 10:00 a.m.  The notice included Customer’s phone number for the hearing as 215-233-4545.  Sholl did not provide another phone number to be used for the telephone hearing.


4.
The notice also included the following paragraphs in bold and italic type on the second page:
If you have not provided a current telephone number where you can be reached for participation in the hearing OR YOUR AREA CODE HAS CHANGED, then you must contact the presiding officer at least 7 days before the actual hearing and provide the necessary information.
*   *   *


Attention:  You may lose the case if you do not take part in this hearing and present facts on the issues raised.


5.
The Customer’s hearing notice was sent by first class mail to the address given on the complaint.  Sholl did not provide the Commission with another address.  There is no returned hearing notice mail in OALJ files.  Customer had not provided another phone number, and was not available as scheduled at the phone number on the hearing notice, nor at any other phone number known for her.

 

6.
The ALJ called the customer at the phone number provided on the hearing notice, and connected to a person who stated that he had just been reassigned the number.  She also called the work number provided on the complaint, and was connected to a recorded message that stated that the phone number had been disconnected.  She also called a number provided to her by PECO, and connected to a message saying that the there was no one available to take the call, and to please leave a message.  The ALJ left a message about the hearing, saying that she would proceed without Sholl unless she heard from her, and leaving the phone number of the office to contact her.


7.
Larita Mason is employed by PECO as a regulatory assessor.  She has worked in this capacity for six (6) years.  She testified on behalf of PECO at this hearing.
 



8.
 Customer is no longer receiving service at the service address in Finding of Fact No. 1 above.  She has established service at another address, namely:  2322 A Heston Street, Roslyn PA, 19001 (new address). Mason Testimony; Letter of October 10, 2003


9.
As of the date of the hearing, Customer’s final balance for service at her former address is $3,059.01.  This amount will be transferred to her new account.


10.
 The last payment on Customer’s former PECO account was in the amount of $100.00 on April 22, 2003.  Sholl’s last previous payments to PECO on this account were in the total amount of $351.61 on March 5, 17, and 24, 2003.  PECO 1


11.
 PECO considers Sholl the primary rate payer on her former account because her social security number was provided with identification when service was initiated at 823 E. Pleasant Avenue.  Apparently Jeffrey Roberts’ name was added to the account without his social security number.  Mason Testimony 


12.
Sholl filed an informal complaint at BCS No. 1368288 which was closed as of May 8, 2003.  Sholl was told to pay $700.00 by May 30, 2003, and then beginning in June 2003, to pay a special budget amount of $304.00 monthly based on a budget amount of $264.00 plus $40.00 on her arrearage.  PECO 2.  Sholl did not comply with this decision.


13.
Sholl had previously filed an informal complaint which was docketed at BCS No. 1185868, and had received a decision on informal complaint dated October 18, 2002 in which she was directed to pay a lump sum of $600.00 by November 18, 2002, and beginning in December 2002 to pay a special budget amount of $266.00 based on a budget amount of $251.00 plus a payment on arrears of $15.00.  Sholl did not pay the lump sum.  She was in compliance with the monthly amount for November and December 2002, and in partial compliance from January through April 2003.  After that she made no payments.  However, it appears that this account was closed as of June 2003, because her final balance on the account is the same as the balance for this month.  Mason Testimony.
DISCUSSION


As the complainant, Sholl had the burden of proof to show that her allegations were correct, and that she was entitled to the relief she sought.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  Here, Sholl sought to have her payments lowered to what she considered to be a reasonable amount because she cannot afford them.


The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) 



In a recent precedent-setting decision, the Commission reiterated the standard for the burden of proof in appeals from BCS decisions through formal complaints such as this one:


Based upon this principle, therefore, it is evident that BCS decisions ...do not serve as the basis of Commission decisions in any ensuing formal complaint.  Indeed, formal complaint proceedings are stand alone proceedings.  The fact that they are de novo hearings requires that the party with the burden of proof develop a record that contains substantial evidence that supports its desired outcome. 
(Emphasis added).  C-20027994 Charles Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 (Stammel), Slip Opinion at 5


Since Sholl did not appear at or participate in the hearing, and did not present any evidence on the issues raised by her complaint, she did not meet her burden of proof.



Where a Customer alleges or avers service problems, including inaccurate billing and/or payment problems, and then does not appear at a scheduled hearing after being given notice, the Commission’s policy is to dismiss the complaint with prejudice.  E. g., Jefferson v UGI Utilities, Inc., Z-00269892 (entered December 26, 1995) (Jefferson).  If the complainant has appealed a BCS decision and is still a customer of the utility, the BCS decision is then affirmed, as modified, or in its original content; a catch-up payment is required; and, a monthly payment amount is established.  Here, the situation is slightly different because the customer has moved, and the disputed account is closed.  


Sholl remains a PECO customer, but with a different account at a different location, and certainly possibly with different consumption patterns, different average bills and different calculated budget bill amounts.  Therefore, the monthly budget amount in the BCS decision was not applicable after June 2003, which was the first month it was effective, and it cannot accurately be used in calculating a catch-up amount beyond June in accordance with Commission precedent.  Claypool v. T. W. Phillips, Z-00248730, Order entered December 22, 1995 (Claypool);  Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994, Opinion and Order entered May 21, 2003 (Stammel)


However, the BCS-ordered monthly payment on arrears remains valid, the lump sum of $700.00 remains valid, and the final balance on the account has not been paid.  The purpose of this decision should be to direct Sholl to pay the past due balance on this previous account.  Since Sholl has a new account, this previously accrued balance should be transferred to her new account.  Her monthly payments should include the $40.00 payment on arrears as established by BCS, and her monthly budget on her new account.  Her catch-up amount should include the unpaid lump sum; her monthly budget amount on the old account for June; and the total of her missed $40.00 monthly payment on arrears for the months between beginning in July 2003, and up to and including the date the catch-up bill is issued by PECO.  


Under Stammel, the $40.00 payment on arrears is considered to be the contested amount, and should not be included in the catch-up payment, which should include only consumption amounts.  However, it is also the only relevant monthly amount from the BCS decision.  I conclude that this case is an exception to Stammel, and that after June 2003, the BCS-ordered monthly payment on arrears should be used here to calculate the catch-up amount, and not an unknown consumption amount.


In her Letter of October 10, Sholl stated that she did not intend to be responsible for more than half of the money owed on the 823 E. Pleasant Avenue account.  Presumably, this is because Jeffrey Brown’s name is also on the account.  However, she did not attend the hearing to show how or why she is only responsible for half of the bill.  PECO’s policy is to consider her the primary ratepayer because she gave them her social security number as part of her identity to start the account, and they do not have Brown’s number.  Sholl was not present to contest this policy, or to show why it should not be applied in this case.  Therefore, Sholl shall be responsible for the entire amount due and owing on this account.



Michele Sholl actually announced in her Letter of October 10 that she did not intend to attend the hearing.  She then failed to appear at the initial telephonic hearing on this complaint because her phone service at the number on the hearing notice had been disconnected, the phone number had been assigned to another customer, and she had not provided another number.  Therefore, Jefferson should be applied here. 


Nor had Sholl provided another address which could have been used for service by mail.  However, it is clear that Sholl had received actual service of the hearing notice and of the Prehearing Order because copies of the notice and also of an attachment from the Prehearing Order were attached to her letter of October 10, 2003.  Her new address was included as the return address on this letter.  According to PECO’s witness, Sholl is once again or continues to be a customer of PECO at this new address.  PECO did not present any testimony as to Sholl’s current account, other than its existence.



PECO moved to dismiss the Complaint for Failure to Prosecute (Motion), and at the request of the ALJ also authenticated its pre-filed exhibits.  In addition, PECO presented brief testimony that explained its exhibits in relation to the allegations of Sholl’s complaint, and why Sholl is considered the primary ratepayer on the disputed account.


PECO’s Motion should be granted, and the complaint should be dismissed with prejudice.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction of the subject matter and the parties.



2.
Participants in proceedings before the Commission are required to provide the Commission with changes to their current address.  52 Pa. Code §1.53(c)



3.
Complaints and similar formal documents upon which hearings are fixed shall be considered part of the record as pleadings, but in a contested proceeding shall not be considered as evidence of a fact other than that the filing was made unless offered and received into evidence.  52 Pa. Code §5.405.  It is permissible to consider Complainant’s Letter of October 10, 2003 in the same light as a pleading under this rule.


4.
As the complainant, Michele Sholl had the burden of proof to sustain her complaint, and she did not meet that burden.  66 Pa.C.S. §332 (a)

ORDER


THEREFORE,



IT IS ORDERED:



1.
The above-captioned complaint docketed at C-20030335, Michele Sholl v. PECO Energy Company, is hereby dismissed with prejudice for lack of prosecution and the case shall be marked closed.



2.
The final balance of $3,059.01 accrued on Sholl’s previous account at the service address of 823 E. Pleasant Avenue, Wyndmoor, PA 19038-8024 shall be transferred to her new account.


3.
Within 15 days of the entry date of the final Commission Order, PECO shall issue a bill to Sholl in an amount equal to the sum of the amounts owed for consumption in June 2003, and all payments on arrears due and owing but not paid, as required by the Bureau of Consumer Services decision at BCS No. 1368288.  


4.
The bill issued in accordance with Ordering Paragraph No. 2 will be due and payable by Michele Sholl within thirty (30) days of issuance.  



5.
Thereafter, Michele Sholl shall pay to PECO Energy her current monthly bills for gas and electric service as they fall due, plus forty dollars ($40.00) per month toward the arrearage owed to PECO Energy Company on her previous account until this balance is eliminated.  



6.
As long as Michele Sholl adheres to the payment arrangement stated in this Order, PECO Energy is enjoined from suspending or terminating her electric service, except for valid safety or emergency reasons.  She must pay her current consumption charge (monthly bill for gas and electric service) to avoid termination.



7.
If Michele Sholl fails to keep the payment arrangement stated in this Order, PECO Energy is authorized to suspend or terminate service in accordance with the Commission’s regulations in Chapter 56 of the Commission’s regulations.  








____________________________________





Allison K. Turner






Administrative Law Judge

Dated:
October 22, 2003
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