BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Application of Autocab, Inc.


:

A-00119919
Initial Decision Granting Motion to Dismiss

Before

Susan D. Colwell

Administrative Law Judge

History of the Proceeding


On May 15, 2003, Autocab, Inc. (Autocab or Applicant), filed an Application to provide call or demand service in the City of Lancaster, Lancaster County, Pennsylvania, and within six (6) miles of the limits of said City.  Notice of the Application was published in the Pennsylvania Bulletin on July 12, 2003, setting the deadline for filing protests as August 4, 2003.  


On July 28, 2003, Keystone Cab Service (Keystone or Protestant) filed a Protest to the Application.  Autocab filed a Motion to Dismiss Protest on August 22, 2003 based on lack of standing of Keystone to Protest the Application.



By notice dated September 29, 2003, an Initial Hearing was scheduled for Wednesday, December 3, 2003, and the case was assigned to me.


Keystone’s response to the Motion to Dismiss was due no later than September 5, 2003.  52 Pa. Code §§ 5.103(c), 1.56(a)(1).  No response has been filed.


The Motion to Dismiss is ready for ruling.

FINDINGS OF FACT


1.
On May 15, 2003, Autocab, Inc., filed an Application for authority to provide call or demand service in the City of Lancaster, Lancaster County, Pennsylvania, and within six miles of the limits of Lancaster.


2.
On July 22, 2003, Keystone Cab Service, Inc., filed a Protest to the Application.


3.
Applicant Autocab filed its Motion to Dismiss Protest on August 22, 2003.


4.
Keystone’s Answer to the Motion to Dismiss was due September 5, 2003.


5.
Keystone did not file an Answer to the Motion to Dismiss.

DISCUSSION


A party may file a motion to dismiss a pleading under 52 Pa. Code § 5.101, and a protest is a pleading.  52 Pa. Code §§ 3.381(c)(1)(i)(C), 5.1(a)(1), 5.51-5.54.  


The Motion cited the motor carrier authority of Keystone, the Protestant, and provided copies with the Motion.  The Commission approved Keystone’s application for authority to provide the right to transport, as a common carrier, persons upon call or demand, in the county of Dauphin, by Order entered May 24, 2002, PUC Docket No. A-00118552.  By Order entered May 30, 2003, the Commission granted Keystone the authority to transport, as a common carrier, persons upon call or demand in the counties of Cumberland, Lebanon, Perry and York, PUC Docket No. A‑00118552.  In addition, Keystone has applied for authority to provide transport service from points in Adams, Cumberland, Dauphin, Lebanon, Perry and York Counties to the Harrisburg International Airport, located in Dauphin County, and Capital City Airport, located in York County.  33 Pa. Bulletin 2451 (May 16, 2003).  The Motion to Dismiss attacks Keystone’s standing to bring a protest in this action.


“A party seeking judicial resolution of a controversy in this Commonwealth must, as a prerequisite, establish that he has standing to maintain the action.  Nye v. Erie Insurance Exchange, 504 Pa. 3, 5, 470 A.2d 98, 100 (1983)) (citation omitted).  In William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1974), we noted that the core concept, of course, is that a person who is not adversely affected in any way by the matter he seeks to challenge is not “aggrieved” thereby and has no standing to obtain a judicial resolution of his challenge. . . . We observed in William Penn Parking that what is necessary to render a person aggrieved is that the party has a substantial, direct and immediate interest in the claim sought to be litigated.


A ‘substantial’ interest is an interest in the outcome of the litigation which surpasses the common interest of all citizens in procuring obedience to the law.  A ‘direct’ interest requires a showing that the matter complained of caused harm to the party’s interest.  An ‘immediate’ interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it . . .  South Whitehall Township Police Service v. South Whitehall Township, 521 Pa. 82, 86-87, 555 A.2d 793, 795 (1989)(citations omitted).”  Bergdoll, et al. v. Kane, et al., 557 Pa. 72, 731 A.2d 1261, 1268 (1999).     


The standard set by William Penn Parking Garage is applicable to Commission cases.  See Courier Express, Inc. v. F.L. Shaffer Company, Inc., PUC Docket No. C-892462 (Order entered August 30, 1990, petition for reconsideration denied December 3, 1990).


Conspicuously absent in Keystone’s authority is any mention of authority to provide service in Lancaster.  It is clear from on the face of the pleadings that there exists no conflict between the services already offered by Protestant Keystone and those proposed by Applicant Autocab since the geographical operating areas of the two providers do not overlap.  Where Keystone does not operate in Lancaster County at all, Keystone has no “substantial,” “direct” nor “immediate” interest in Applicant’s authority to operate in the city of Lancaster.  Therefore, Protestant Keystone is not aggrieved by the grant of this authority.  Consequently, Keystone has no standing to protest Autocab’s Application and the Motion to Dismiss the Protest must be granted.


Section 703(b) of the Public Utility Code provides that the Commission may dismiss a complaint without a hearing if it is not necessary in the public interest. 66 Pa. C.S. § 703(b).  As the Commonwealth Court recently affirmed:

A hearing is not, however, required on every application for a certificate of public convenience.  Dee Dee Cab, Inc. V. Pennsylvania Pub. Util. Comm’n, 817 A.2d 593 (Pa. Cmwlth. 2003)(where facts are not in dispute, and issue is purely one of law, a hearing is not required); Diamond Energy, Inc. v. Pennsylvania Publ. Util. Comm’n, 653 A.2d 1360 (Pa. Cmwlth.1995)(based on absence of disputed facts, “paper” hearing was not violative of due process).  
Chester Water Authority v. Pennsylvania Pub. Util. Comm’n, 822 A.2d 146 (Pa. Cmwlth. 2003).


Based on the pleadings filed, there exists no factual dispute.
A hearing is not necessary nor would it be useful.  


Therefore, the Applicant’s Motion to Dismiss Protest will be granted, and the Application will be referred for disposition in accordance with the provisions of 52 Pa. Code § 3.381(c)(1)(iii)(A).  

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter and the parties in this matter.


2.
A protest is a pleading.


3.
A motion to dismiss is available to an applicant in motor transportation proceedings.  52 Pa. Code § 5.101.


4.
The Commission has adopted the criteria used in Pennsylvania civil law practice to determine if a party has standing. Courier Express, Inc. v. F.L. Shaffer Company, Inc., PUC Docket No. C-892462 (Order entered August 30, 1990, petition for reconsideration denied December 3, 1990).


5.
 Standing requires that a party filing a protest be aggrieved, which requires a showing of an interest which is substantial, direct and immediate.


6.
A protestant must have some operating authority in actual or potential conflict with the authority sought by an applicant in order to show the requisite standing to protest the application. 



7.
Protestant has not claimed nor shown any interest in the subject matter of this proceeding which is direct, immediate, and substantial.


8.
Protestant has no standing to litigate the Protest filed in this proceeding.


9.
The Motion to Dismiss the Protest should be granted.


10.
The Commission can determine whether a hearing is required in the public interest.  66 Pa. C.S. § 703(b).


11.
A hearing is necessary only where there are disputed facts in a proceeding.  


12.
When the only Protest to the underlying Application is dismissed, the Application will be referred for disposition in accordance with the provisions of 52 Pa. Code § 3.381(c)(1)(iii)(A).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Applicant’s Motion to Dismiss the Protest of Keystone Cab Service, Inc., is granted and the Protest of Keystone Cab Service, Inc., filed at A‑00119919 is dismissed for lack of standing to protest the Application.


2.
That the Application to provide call or demand service in the City of Lancaster, Lancaster County, and within six (6) miles of the limits of the City of Lancaster filed by Autocab, Inc., PUC Docket No. A-00119919, is referred for disposition in accordance with the provisions of 52 Pa. Code § 3.381(c)(1)(iii)(A).

Date:
October 30, 2003



______________________________








Susan D. Colwell







Administrative Law Judge
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