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INITIAL DECISION FROM THE BENCH

Before

John H. Corbett, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


This decision dismisses a complaint that Adrienne Thompson (“Complainant”) filed with this Commission on April 28, 2003.  Thompson alleges she cannot afford to pay the bills she receives for residential electric service from Duquesne Light Company (“Respondent”).  She seeks an affordable payment plan.  She previously complained about the same matter to the Commission’s Bureau of Consumer Services (“BCS”), which issued its determination on March 21, 2003 at BCS Case No. 1237722.  The Respondent answered the complaint and filed new matter on June 18, 2003.

A telephonic hearing was held on October 22, 2003 pursuant to Section 56.174 of Title 52 of the Pennsylvania Code.  52 Pa. Code §56.174.  The Complainant failed to appear for that hearing.  I attempted to call the Complainant at the telephone number listed on the complaint and the hearing notice, but someone answering the call related that number belonged to a business and she had never heard of the Complainant. When I attempted to contact the Complainant at the work number listed on the complaint, I reached a grocery store where no one there knew the Complainant.  Finally, a number that Duquesne Light provided for the Complainant had been disconnected with no further information available.
After presenting brief testimony at the hearing, Regina M. Sestak, Esq., representing the Respondent, moved to dismiss the complaint for lack of prosecution.  The Respondent submitted five exhibits for admission into the record.  No briefs were filed.  The record closed upon conclusion of the hearing.  This decision memorializes my ruling at the hearing granting the motion to dismiss the complaint.

FINDINGS OF FACT
1. The Complainant, Adrienne Thompson, resided at 810 East Eleventh Avenue, Munhall, Pennsylvania 15120.
2. The Respondent, Duquesne Light Company, furnished residential electric service to the Complainant at the foregoing address until May 19, 2003.
3. The Complainant owes the Respondent the sum of $2,690.18 on this account (Respondent’s Exh. 1).
4. On March 21, 2003, the BCS determined at BCS Case No. 1237722 that the Complainant should pay $674.00 by April 22, 2003, and beginning with her May 2003 bill, to pay the Respondent the monthly budget amount ($74.00) of her bills, plus $15.00 each month to satisfy the arrearage owed on this account (Respondent’s Exh. 4).

5. Duquesne Light suspended electric service on this account for nonpayment on May 6, 2003.
6. Because the meter for this account was read electronically, Duquesne Light detected electric consumption passing through the meter after May 6, 2003.
7. During an inspection on May 13, 2003, a Duquesne Light technician, finding electricity passing through the meter, disconnected electric service once again and placed a lock on the meter.

8. During a subsequent inspection on May 19, 2003, a Duquesne Light technician found the meter smashed and the meter base bent.  Electric service was once again passing into the house, creating a dangerous and hazardous condition.  This time, Duquesne Light shut off electric service aerially at the pole (Respondent’s Exh. 6).
9. On May 14, 2003, the BCS determined at BCS Case No. 1378430 that the Complainant should pay $650.00, plus a $50.00 reconnection fee, to have electric service restored and thereafter, to pay the Respondent the monthly budget amount ($85.00) of her bills, plus $15.00 each month to satisfy the arrearage owed on this account (Respondent’s Exh. 5).
10. The Respondent seeks to have the BCS’s determination of May 14, 2003 confirmed directing the Complainant to pay $650.00, plus a $250.00 reconnection fee, to have electric service restored and thereafter, to pay the Respondent the monthly budget amount of her bills, plus $15.00 each month to satisfy the arrearage owed on this account.  The reconnection fee is now $250.00, because Duquesne Light must dispatch a two-person crew to restore electric service aerially at the pole.  In addition, Duquesne Light demands payment of $100.00 for its damaged meter as permitted by Rule 25 of its tariff (Respondent’s Exh. 7).  Finally, it wants certification from a qualified electrician that the house wiring is safe to receive electric service.
DISCUSSION


Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.  Id.
Notice of the telephonic hearing in this case was sent to the Complainant on September 10, 2003 by regular first-class mail to the address stated on the complaint.  This piece of mail was never returned to the sender, the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  In addition, I issued a Prehearing Order on September 16, 2003, which, inter alia, reminded the parties of the hearing date and time.  This Order also directed the parties to notify me if the telephone numbers changed where they could be reached at the time of the hearing.  This Order, which was also mailed to the Complainant at the address stated on the complaint, was never returned.  Accordingly, one must presume this mail, which was sent in the ordinary course of business, was received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982).


The Complainant did not appear and did not respond to a call to the telephone number listed on the hearing notice at the time of the hearing.  The Complainant never notified me of another telephone number where she could be contacted.  As described above, I attempted to call the Complainant at several locations, including the work number listed on the complaint, but without success.  Under these circumstances, it appears the Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of the Complainant have been fully protected.



A participant, who fails to appear at a scheduled hearing after receiving notice, is deemed to have waived the opportunity to participate in that hearing. That person cannot reopen thereafter any matter accomplished at that hearing.  Furthermore, the failure to appear and participate in the hearing must be deemed inimical to the public interest, warranting dismissal of the complaint.  See, 52 Pa. Code §5.245.


Further, Section 332(a) the Public Utility Code, 66 Pa. C.S. §332(a), places the burden of proof upon the proponent of any request for relief from this Commission.  As the party bringing this complaint seeking an affordable payment plan on this account for residential electric service, the Complainant bears the burden of proving by a preponderance of the evidence that she is entitled to relief.  By failing to appear and present any evidence in support of her complaint, the Complainant has failed to meet this burden.  Thus, the complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).


When a formal complaint raising an inability-to-pay issue is dismissed for failure to prosecute, the BCS decision on the informal complaint becomes the operative decision of the Commission.  Kenyon v. UGI Utilities, Inc., Docket No. C‑00957095 (Order entered April 26, 1996); Darling v. Philadelphia Electric Company, Docket No. F‑00161139 (Order entered November 16, 1993).  On the other hand, the entire unpaid account balance becomes due and payable, once a complainant fails to appear for a hearing, the account is inactive and he/she is no longer a ratepayer.  Bollinger v. Duquesne Light Company, Docket No. Z‑00377307 (Order entered April 29 1998); French v. West Penn Power Company, Docket No. C‑00970856 (Order entered April 16, 1998); DeAngelo v. P.G. Energy Company, Inc., Docket No. C‑00968276 (Order entered August 26, 1996).  In this case, however, the Complainant sought the assistance of the Commission’s BCS to have her service restored.



Accordingly, I must accept the BCS’s plan directing the Complainant to pay $650.00, plus a reconnection fee of $250.00, to have her electric service restored.  Also to have her service restored, the Complainant must pay Duquesne Light $100.00 for the damaged meter and present the utility with a certification from a qualified electrician that the house wiring is safe to receive electric service.  Upon resumption of service, the Complainant must pay the monthly budget amount of her bills, plus $15.00 a month to satisfy the arrearage.  This arrearage now stands at $2,690.18 (Respondent’s Exh. 1).



For the foregoing reasons, the complaint will be dismissed with prejudice and the following Order will be entered.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. The due process rights of the Complainant have been fully protected in this proceeding.

3. By failing to appear and be heard on this complaint, the Complainant has failed to meet her burden of proving that she is entitled to the relief she seeks.

4. The following Order establishing a payment plan for the Complainant to have her service restored conforms with the law, all applicable regulations and existing precedent of the Commission.

ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Adrienne Thompson against Duquesne Light Company at Docket No. C‑20030126 is hereby dismissed with prejudice.

2. That in order to have her electric service restored, the Complainant shall pay the Respondent $650.00, plus a reconnection fee of $250.00, plus $100.00 for the damaged meter, and present the utility with a certification from a qualified electrician that the house wiring is safe to receive electric service.
3. That after resumption of electric service, the Complainant shall pay the Respondent the monthly budget amount of the bills as they come due, plus $15.00 a month to reduce the arrearage owed on this account, on the date due for the payment of each monthly bill, effective with the first monthly bill received after entry of the Commission’s Order in this case and continuing thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.

4. That after resumption of electric service and so long as the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall Respondent terminate service to the Complainant, except for valid safety and/or emergency reasons.

5. That if the Complainant fails to adhere to the terms of this Order, the Respondent is hereby authorized to terminate service to the Complainant pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the regulations of this Commission, 52 Pa. Code §§56.1, et seq.

Date:  October 22, 2003

















John H. Corbett, Jr.







Administrative Law Judge
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