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I.  HISTORY OF THE PROCEEDING


On December 30, 2002, Verizon Pennsylvania Inc. (Verizon-Pa.) and Verizon North, Inc. (Verizon-North) filed a separate Joint Petition (Verizon Joint Petition) regarding the further reduction of their access charges pursuant to the Bell Atlantic-Pa.-GTE Merger Order,
 the Global Order of 1999,
 and the Generic Access Charge Investigation at M-00021596
.  This joint proposal was published January 18, 2003 at 33 Pa. B. 502.  Comments were filed by the Office of Consumer Advocate (“OCA”), AT&T Communications of Pennsylvania, Inc. (“AT&T”), Sprint Communications Co & United Telephone Co of Pa (“Sprint/United”), the Rural Telephone Company Coalition (“RTCC”), the Office of Small Business Advocate (“OSBA”) and Qwest Communications Corporation (“Qwest”).  



The Global Order of September 30, 1999 reduced access charges of all local incumbent exchange carriers operating in Pennsylvania.  The Commission opened a docket at M-00021596 in January 2002 to accommodate the access charge investigation required by the Global Order in the form of a collaborative proceeding.



On March 21, 2002, AT&T filed a formal complaint against Verizon-North seeking to have Verizon-North’s access charges reduced to Verizon-PA’s levels pursuant to the requirements in the Commission’s Merger Order at A-310200F0002.  The complaint was docketed at C-20027195.  On April 10, 2002, the Office of Consumer Advocate (“OCA”) intervened in this proceeding.  The complaint, which was initially dismissed by Chief Administrative Law Judge Robert Christianson, was reinstated by Commission Order entered December 24, 2002.  That order also bifurcated the access charge investigation so that all Verizon matters, including the complaint, would be litigated at the C-20027195 docket.



On November 26, 2002, Verizon-Pa. submitted its annual Price Change Opportunity (“PCO”) filing requesting authority to use its $17.7 million negative PCO money for 2003 to fund its contributions to the Pennsylvania Universal Service Fund (“PaUSF”).  That filing was docketed at M-00031694 and P-00930715 (Verizon’s Chapter 30 Plan docket).  On January 31, 2003, AT&T filed a complaint at M-00031694C0001 challenging Verizon-Pa.’s proposal to use its negative PCO money to support Verizon’s 2003 contribution to the PaUSF.  On February 27, 2003, Verizon-Pa. filed an answer and motion to dismiss the complaint.  



Although Verizon-Pa. and Verizon-North agreed to one proposed access charge reduction plan, Qwest, OCA, Office of Trial Staff (“OTS”), OSBA, AT&T and MCI WorldCom Network Services, Inc (“MCI”) objected to the Joint Petition.  Given that there were contested, material factual issues, (i.e., what the cost of traffic sensitive rates are and how low the intrastate access charges should be), by Order entered May 5, 2003, the Commission referred the Verizon Joint Petition to the Office of Administrative Law Judge for evidentiary hearings and a recommended decision.  The Commission consolidated the Verizon Joint Petition for Access Charge Reductions with the AT&T Communications of Pennsylvania, Inc. v. Verizon North, Inc. complaint at C-20027195 regarding Verizon-North’s access charges pursuant to the Commission Order of December 24, 2002.  Verizon’s compliance with the Merger Order directive that Verizon-North and Verizon-Pa. have access charges which are at parity with each other would also be addressed in the case at Docket No. C-20027195.  In re the Joint Application of Bell Atlantic Corporation and GTE Corporation for Approval of Agreement and Plan of Merger at Docket Nos. A-310200F0002, A-311350F0002, and A-310222F0002.



In accordance with the Commission's order, the matter was assigned to Administrative Law Judge Cynthia Williams Fordham.  



A prehearing conference was held on Thursday, May 29, 2003.  The presiding officer, counsel for Verizon, AT&T, OCA, OTS, OSBA, Qwest, RTCC, Sprint, and MCI participated. 



By Order #3 dated June 9, 2003, the presiding officer granted the Protective Order proposed by Verizon.  



Verizon, AT&T, OCA, OTS, OSBA, Qwest and MCI filed direct, rebuttal and/or surrebuttal testimony in accordance with the procedural schedule established during the prehearing.



The Verizon/OCA Proposal was presented in Verizon Pa. Inc. Statement No. 1.1, the Surrebuttal testimony of Debra M. Berry and Michael J. Wirl.  The terms of the proposal were set forth in Exhibit DMB-1 which is attached to the Surrebuttal testimony of Ms. Berry and Mr. Wirl.

On August 8, 2003, the Office of Small Business Advocate (“OSBA”) filed a Motion to Strike A Portion of Verizon Statement 1.1 or in the Alternative Judgment on the Pleadings.  Pursuant to 52 Pa. Code §§5.103(a), (b), and 5.412(c), OSBA moved to Strike Portions of Verizon Statement 1.1 because the testimony was overly vague and ambiguous concerning proposed increases to business customers.  In addition, OSBA contended that the portions at issue relate to a proposal of Verizon and OCA that was inappropriately included in the testimony of a Verizon witness.  In the alternative, OSBA moved for Judgment on the Pleadings pursuant to 52 Pa. Code §5.102(a) on the basis that Verizon failed to specify the rate increase as it relates to business customers (Motion p. 6).



On August 18, 2003, Verizon Pennsylvania, Inc. and Verizon North filed a Response to the Motion.  Verizon stated that the Commission’s regulations at 52 Pa. Code §§5.243 (e) and 5.231 contemplated the admission of the Joint Proposal before the hearing in the proceedings (Response to Motion pp. 1, 3).  Verizon argued that the proposal was one of the options discussed at length in Verizon’s direct testimony and not a new resolution (Response to Motion pp. 3, 4).



On August 18, 2003, the Office of Consumer Advocate (“OCA”) filed an Answer to the Motion.  OCA stated that the Verizon/OCA Proposal was discussed in the Berry/Wirl surrebuttal testimony and that the terms were set forth in DMB Exhibit 1.  OCA argued that the inclusion of the Joint Proposal in the surrebuttal testimony is provided for in 52 Pa. Code §5.243(e).



By electronic mail on August 22, 2003, the presiding officer informed the parties that the Motion to Strike and the Motion for Judgment on the pleadings were denied.  It was noted that a written Order would follow.

Hearings were held in this matter in Harrisburg on August 25 and 26, 2003.  Witnesses for Verizon, AT&T, MCI, Qwest, OTS, OCA and OSBA were cross-examined.  Written testimony and exhibits were entered into the record.  On the record data requests were made and the procedural schedule was revised. The following statements and exhibits were entered into evidence:

Verizon Pa. Inc. Statement No. 1.0 and 1.1 -Direct and Surrebuttal testimony of Debra M. Berry and Michael J. Wirl, Proprietary/Expurgated Versions; 

Verizon Pa. Inc. Statements No. 2.0 and 2.1-Direct and Surrebuttal testimony of Ann A. Dean and Gary Sanford, Proprietary/Expurgated Versions;

Verizon Pa. Inc. Statement No. 3.0-Surrebuttal testimony of William E. Taylor and Exhibit WET-1 Proprietary/Expurgated Versions; Verizon Cross Exam Exhibits 1-9;

AT&T Statement 1.0 and 1.1-Rebuttal and Surrebuttal Testimony of Robert J. Kirchberger and E. Christopher Nurse, Proprietary/Public; Exhibits KN 1 through 8; 

AT&T Statement 2.0-Rebuttal Testimony of Dr. Ola A. Oyefusi, Proprietary/Public; AT&T Cross Exam Exhibits 1-3;

OCA Statement No. 1 Rebuttal with Exhibits 1-6 and Surrebuttal Testimony of William Dunkel - Proprietary and Public Versions; OCA Cross Exam Exhibits 1-7;

OSBA Statement No. 1 Revised Direct Testimony of Allen G. Buckalew, Proprietary/Expurgated Versions;

OTS Statement No. 1, OTS Exhibit 1, OTS Statement No. 1-SR- Direct and Surrebuttal testimony of Joseph Kubas, Proprietary/Expurgated Versions;

MCI WorldCom Network Services, Inc. Statements 1.0 and 1.1 Rebuttal and Surrebuttal Testimony of Michael D. Pelcovits- Public and Proprietary versions; MCI Cross Exam Exhibits 1-4; and Qwest Communications Corporation Statement 1.0 and Exhibit 1.0, Rebuttal Testimony of Scott A. McIntyre. 



By Order #4, dated August 28, 2003, the presiding officer ruled that the Motion to Strike a Portion of Verizon Statement 1.1 and the Motion for Judgment on the Pleadings were denied.



By correspondence dated September 2, 2003, counsel for AT&T requested the admission of Verizon’s responses to AT&T’s on the record data request numbers 1, 3, 4 and 6.  The responses were marked AT&T Cross Examination Exhibits 4 through 7.  It was noted that Verizon designated response number 6 as proprietary.  The proprietary response was marked AT&T Cross Exhibit 7.  It was noted that counsel for Verizon did not object to the admission of these exhibits.



By correspondence dated September 2, 2003, counsel for MCI requested the admission of Verizon’s response to MCI’s on the record data request number 2.  The exhibit was marked MCI Cross Examination Exhibit 5.  It was noted that counsel for Verizon did not object to the admission of this exhibit.



By Order #5, dated September 3, 2003, the documents submitted by AT&T were marked AT&T Cross Examination Exhibits 4 through 7 and were admitted into evidence as late filed exhibits pursuant to 52 Pa. Code §5.404(a).  In addition, AT&T Cross Exhibit 7 was marked proprietary.  The document submitted by MCI was marked MCI Cross Examination Exhibit 5 and was admitted into evidence as a late filed exhibit pursuant to 52 Pa. Code §5.404(a).



By correspondence dated September 3, 2003, counsel for Verizon requested the admission of AT&T’s response to Verizon’s on the record data request.  The exhibit was marked Verizon Cross Examination Exhibit 11.  It was noted that counsel for AT&T did not object to the admission of this exhibit.  The exhibit was marked Verizon Cross Examination Exhibit 12.  It was noted that counsel for MCI did not object to the admission of this exhibit.



By Order #6, dated September 3, 2003, the document submitted by Verizon as AT&T’s response to Verizon’s on the record data request was marked Verizon Cross Examination Exhibit 11 and was admitted into evidence as a late filed exhibit pursuant to 52 Pa. Code §5.404(a).  The document submitted by Verizon as MCI’s response to Verizon’s on the record data request is marked Verizon Cross Examination Exhibit 12 and is admitted into evidence as a late filed exhibit pursuant to 52 Pa. Code §5.404(a).



During the further hearing in this matter, which was held in Harrisburg on August 26, 2003, Verizon’s counsel presented the rebuttal testimony of Stanford L. Levin, Ph.D. during the cross examination of OSBA’s witness, Allen G. Buckalew (Tr. 463, 464).  After some discussion, OSBA’s counsel stipulated that Dr. Levin did sponsor this testimony as OSBA’s witness in the Formal Investigation to Examine and Establish Updated Universal Service Principles and Policies for Telecommunications Service in the Commonwealth at Docket No. I-00940035 (Tr. 465, 468).  The testimony of Dr. Stanford Levin was marked Verizon Cross Examination Exhibit 10 (Tr. 470).  



Verizon’s counsel moved to have Verizon Cross Examination Exhibit 10 admitted into the record.  Since the other counsel did not have a copy of the exhibit, the exhibit was not admitted on August 26, 2003 to allow the other counsel an opportunity to review the exhibit and make objections (Tr. 471).  Since no objections were received by September 3, 2003, the date the record closed, the exhibit was admitted without objection.  By Order #7, dated September 10, 2003, it was clarified that the document submitted by Verizon and marked Verizon Cross Examination Exhibit 10 was admitted into evidence without objection, effective September 3, 2003.



At the September 5, 2003 public meeting, the Commission adopted a Summary Judgment Order in Verizon Pennsylvania Inc’s 2003 Price Change Opportunity at Docket No. M-0031694 and AT&T Communications of Pennsylvania, Inc. v. Verizon Pennsylvania, Inc. Re: Verizon Pennsylvania Inc’s 2003 Price Change Opportunity at Docket No. M-0031694C0001, P-00930715.  In that Order, which was entered on September 9, 2003, the Commission denied AT&T’s Motion for Summary Judgment, granted Verizon Pennsylvania Inc.’s Motion for Summary Judgment Regarding the 2003 PCO, approved Verizon’s November 26, 2002 PCO filing, authorized Verizon to use $17,474,483 from its 2003 PCO money to fund its required contributions to the Pennsylvania Universal Service Fund for the year 2003 and ordered that the remaining balance of $243,517 of Verizon Pa.’s 2003 PCO may be addressed by the Administrative Law Judge presiding over C-20027195, or, in the alternative, carried over and addressed with Verizon Pa.'s 2004 PCO filing which shall occur in November 2003.



Main and reply briefs were filed by Verizon, AT&T, OCA, OSBA, OTS, MCI and Qwest on September 18, 2003 and September 29, 2003, respectively. 



The record consists of 480 transcript pages, the statements and exhibits mentioned above, 7 main briefs and 7 reply briefs.

II.  DISCUSSION 

A.
Introduction


In November 1999, the Commission approved the parent-level merger that united Verizon North Inc. and Verizon Pennsylvania Inc. (“Verizon”) under common ownership.  In this proceeding the Commission will set “statewide access rates” for the two companies,
 and address the complaint filed by AT&T of Pennsylvania, LLC (“AT&T”) seeking to reduce Verizon North’s higher access rates to match the level of Verizon PA’s.



On December 30, 2002 Verizon PA, Inc. and Verizon North, Inc. filed a proposal to respond to these issues.  In its original filing, Verizon gave the Commission a range of options for varying degrees of access reductions.  However, Verizon stated that access revenue reductions must be offset through basic end-user rate increases.  Although Verizon-PA and Verizon-North agreed to the proposed access charge reduction plan, OCA, OTS, OSBA, AT&T, MCI and Qwest objected to the Joint Petition.



Prior to the August 2003 hearings in this matter, Verizon and the Office of Consumer Advocate (“OCA”) agreed upon a specific plan for implementing access charge reductions for Verizon that fall in the middle of the range of options presented under the original Verizon proposals.  Verizon and OCA jointly asked the Commission to adopt their proposal to resolve this proceeding.  The Verizon/OCA Joint Proposal provides for the adoption of uniform access rates and rate structure for the two Verizon companies and the reduction of Verizon North’s carrier charge of [BEGIN PROPRIETARY] [END PROPRIETARY]  While the revenue that inter-exchange carriers (“IXCs”) pay to Verizon North through access rates would decrease significantly, the proposal seeks to minimize the impact of the revenue neutral offset to end users by spreading the recovery over the end-user lines of both companies so that the increase to basic residential local rates would be less than $1 per month per residential line, and the increase to weighted average business rates would also be less than $1 (Verizon M.B. at 2).



Since the other parties did not agree to this proposal, all of the issues were fully litigated during the hearings and the parties included their litigation positions in their main and reply briefs. 



The OCA, OSBA and OTS (the “public advocates”) advance the position that the loop is a “joint cost,” and that portions of that loop cost must be allocated to IXCs through access charges.  They object to shifting revenue from access charges to basic rates.  Instead they conclude that the Commission has already reduced Verizon PA’s access rates too far, so that IXCs are not paying their proper share of loop costs, and that access rates should be raised to a point that would achieve uniform rates between the two companies with no revenue reduction.  They proposed a $1.20 carrier charge for each company.



The IXCs, AT&T, MCI and Qwest, recommend that access rates be reduced to zero if possible.  The IXCs argue that rates should immediately mirror interstate rates or should be set based on the Total Element Long Run Incremental Cost (“TELRIC”) methodology required by federal law for leasing network elements to provide local service.  Both methods would result in rates below Verizon’s intrastate costs of providing access.  The IXCs contend that leaving any “subsidy” in access rates will impede toll competition and drive the IXCs out of business.



The parties participated in settlement negotiations during the period after the August hearing and before the main briefs were due.  OCA and Verizon urged the Commission to adopt their proposal during the August 2003 hearings and in their main and reply briefs.  In its main brief, AT&T acknowledged that the proposal was a reasonable first step in resolving the problem with access costs.  In its reply brief, OTS recommended that the Commission adopt the proposal to resolve the proceeding.  Qwest and MCI agreed with AT&T’s conclusion that the proposal was a first step in addressing the access cost problem.  However, they requested that the Commission establish a timetable for further reductions in the access cost. OSBA has the following objections to the proposal:  business rates should not be raised to offset the access reductions and the proposal does not specify how business rates would be affected by the proposal. 



Since the parties’ litigation positions were briefed, those positions are included in the discussion portion of this decision.  However, the analysis will focus on the Verizon/OCA proposal. 

B.
Access Pricing Background


This proceeding concerns the switched access rates that interexchange carriers (“IXCs”) pay to local exchange carriers Verizon PA and Verizon North for originating and terminating intrastate long distance traffic on the facilities of these Verizon companies.  The issue of access charges has existed since the onset of interexchange competition nearly three decades ago.  Prior to that time, one company owned both the local telephone exchange network as well as the network used to carry long distance calls.  At the time of divestiture, however, access charges were introduced to create a compensation system whereby long distance carriers (“IXCs”), who then owned the long distance network, paid ILECs, who still owned the local exchange network, to originate and terminate their long distance calls.  No long distance calls could be made without the use of the local network to originate and terminate such calls.  Access charges developed as a means for the IXCs to pay for the use of local facilities through “originating access” payments to the local telephone company serving the customer placing the long distance call and “terminating access” payments to the local telephone company serving the customer receiving the call (which may or may not be the same local telephone company).  The IXCs pay “interstate” access rates where the calls in question cross state lines.  Those rates are exclusively within the jurisdiction of the Federal Communications Commission (“FCC”) and are not at issue in this case.  The IXCs pay “intrastate” access rates where the calls remain within the state, but are not local calls but rather intrastate toll calls.  Intrastate access rates are governed by this Commission and are the rates that are the subject of this proceeding
 (Verizon M.B. at 6, 7).



Verizon notes that historically in Pennsylvania and throughout the nation, the pricing of access has not been tied to the cost of providing this service.  Regulators used a practice known as “residual pricing” to apply rate increases first to services like toll and access and only as a last resort, or “residually,” for basic local services, resulting in artificially low basic service rates (Verizon M. B. at 7).  As this Commission recognized in the Global Order,

[a]ccess charges provide a significant source of ILEC earnings and contain implicit and explicit subsidies for local rates.  This combination of earnings and subsidy was approved pursuant to a public policy of encouraging universally available and relatively affordable telecommunications services . . . .  Access charges provide a source of earnings while keeping basic local service rates lower than might otherwise be the case in high cost areas.
  



The Commission further noted that the “combined subsidies” from access rates and other services has “ helped keep basic local exchange service rates in Pennsylvania at an affordable level over the years.”
  (Verizon M. B. at 7).



In the mid-1990’s, both the Pennsylvania legislature and the United States Congress took significant steps to break with the old regulatory model and to open local and long distance telephone markets to competition.  The Pennsylvania General Assembly amended the Public Utility Code by adding Chapter 30 (66 Pa.C.S. §3001, et seq.) in 1993 and Congress passed the Telecommunications Act of 1996 (47 U.S.C. §151, et seq.) in 1996.



This proceeding was initiated to implement the changes required by the Merger Order and the Global Order.  The Global Order provided “for an investigation to achieve permanent solutions to access charge reform on or about January 2, 2001.”
  The Merger Order stated that creating parity between the Verizon ILEC companies must be achieved as “a part of the Commission’s statewide investigation pertaining to access charges” pursuant to the Global Order.
  The Merger Order demonstrated that the Commission intended to ensure that, after the Commission implemented additional reductions to access charges, Verizon’s access rates would be uniform statewide.



The mandated access charge investigation was delayed because of Verizon’s Section 271 hearings in January and February of 2001.
C.
Burden of proof


The OSBA and OCA emphasized that the burden of proof to establish the justness and reasonableness of every element of the Company's rate increase request is on Verizon (OSBA M.B. at 6-9, OCA R.B. at 8).



Section 315(a) of the Public Utility Code reads in relevant part:

Reasonableness of rates. -- In any proceeding upon the motion of the Commission, involving any proposed or existing rate of any public utility, or in any proceeding upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.

66 Pa. C.S. §315(a).  



The Commonwealth Court has interpreted this principle as follows:

Section 315(a) of the Public Utility Code, 66 Pa. C.S. §315(a), places the burden of proving the justness and reasonableness of a proposed rate hike squarely on the utility.  It is well-established that the evidence adduced by a utility to meet this burden must be substantial.  [Citations omitted.]

Lower Frederick Township v. Pa. P.U.C., 48 Pa. Commonwealth Ct. 222, 226-27, 409 A.2d 505, 507 (1980) (emphasis added).  See also, Brockway Glass v. Pa. P.U.C., 63 Pa. Commonwealth Ct. 238, 437 A.2d 1067 (1981).  



The Pennsylvania Supreme Court also has clearly stated that the party with the burden of proof has a formidable task before the Commission can adopt its position. Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Pennsylvania Supreme Court has held that the term, “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  This term “preponderance of the evidence” means that one party has presented evidence which is more convincing by even the smallest amount, than the evidence presented by the other side or to preclude all reasonable inferences to the contrary.  Burleson v. Pa. P.U.C., 501 Pa. 433, 437, 461 A.2d 1234, 1236 (1983).  If a party has satisfied its burden of proof, it must then be determined whether the opposing party has submitted evidence of “co-equal” value or weight to refute the first party’s evidence. Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



Moreover, any Commission order must be based on substantial evidence Dutchland Tours, Inc. v. Pa. P.U.C., 337 A.2d 922, 925 (Pa. Cmwlth., 1975).  The term “substantial evidence” as defined by the Pennsylvania Courts means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a trace of evidence or a suspicion of the existence of a fact sought to be established. Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.3d 382, 386 (Pa. Cmwlth., 1994); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96, 97 (Pa. Cmwlth., 1961); Dutchland Tours, Inc. v. Pa. P.U.C., 19 Pa. Cmwlth. Ct. 1, 337 A.2d 922 (1975), as quoted in Norfolk & Western Railway Co. v. Pa. P.U.C., 489 Pa. 109, 128, 413 A. 2d 1037 (1980).  Commission precedent on this issue is clear:

A utility’s burden is to affirmatively establish the reasonableness of its claim.  It is not the burden of another party to disprove the reasonableness of a utility’s claims.



With specific reference to base rate proceedings, it is well settled at the Commission and in the Courts that this burden does not shift to intervenors challenging a requested rate increase.  While the burden of going forward may shift, the burden of convincingly establishing compliance with the facts supporting the statutory criteria afforded competitive declaration of business services at the end of the proceeding rests with Verizon. Replogle v. Pennsylvania Electric Co., 54 Pa. P.U.C. 528, 530 (1980).  The utility's burden of establishing the justness and reasonableness of every component of its rate request is an affirmative one.  In contrast, there is no similar burden placed on an intervenor to justify a proposed adjustment to the company's filing.  See, e.g., Berner v. Pa. P.U.C., 382 Pa. 622, 116 A.2d 738 (1955).  In Berner, the Pennsylvania Supreme Court stated:

[T]he appellants did not have the burden of proving that the plant additions were improper, unnecessary or too costly; on the contrary, that burden is, by statute, on the utility to demonstrate the reasonable necessity and cost of the installations and that is the burden which the utility patently failed to carry.

Berner, 382 Pa. at 631, 116 A.2d at 744.



The Commission has previously recognized this standard in its rate determinations:

[t]he Respondent, Equitable has the burden of persuasion in the issue of the reasonableness of an expense level.  Respondent must affirmatively establish, on the record, that the test-year claim is a reasonable and appropriate amount.
Pa. P.U.C. v. Equitable Gas Co., 57 Pa. P.U.C. 423, 471 (1983) (emphasis added).  See also, University of Pennsylvania v. Pa. P.U.C., 86 Pa. Commonwealth Ct. 410, 485 A.2d 1217 (1984).



The parties deny that Verizon sustained its burden (OSBA M.B. at 9-12, OCA R.B. at 8).  



OSBA argued that Verizon did not meet its burden because it failed to give details about the business rates.  Verizon stated it “may, at its sole option, increase its weighted average business line rate by up to the same amount on a dollar basis that the weighted average R-1 rate is increased...”
  OSBA noted that Verizon’s witness changed her testimony in describing the plan which initially read, “Verizon’s plan allowed for the increase to be placed on residential rates, or for some of the increase to be placed on business rates,” to “... and for some of the increase to be placed on business rates.”
  Verizon’s witness characterized the first two options discussed as increases for residential and business customer local services as, “pric[ing] things out looking at residence, without making a specific proposal, and reserving the right to put some of the increase on business...”
  Verizon’s witness confirmed that Exhibit MJW-6 provides no specific proposal for business customers.
  The Verizon witness characterized the Verizon/OCA Proposal as one that “zeroed in to a greater extent on residence and capped the overall revenue amount that we would seek to recover from residence...” when describing the specifics of the proposal.
  (OSBA M.B. at 10, 11).



During cross-examination, in response to a question about what the offset would be per line if it were to be split between residential and business customers, the Verizon witness stated, [BEGIN VERIZON PROPRIETARY] 
 [END VERIZON PROPRIETARY]  When again asked about the specifics of the proposal for business customers, the Verizon witness replied, “we haven’t put an entire proposal on paper, it hasn’t been developed, ...to the extent that your questions are leading in the realm of defining more and more and more what we might do, there’s a point at which I can’t really go further and be definitive because it hasn’t been developed yet.”
 (OSBA M.B. at 11).  



OSBA is concerned because the only notice given by Verizon on the record is that there may be a business customer increase. (OSBA M.B. at 11). 



OSBA contends that Verizon did not carry its burden of proof because there is no substantial evidence to support notice of a rate increase to business customers.  OSBA objects to Verizon’s statements regarding an increase in business customers’ local exchange service rates that do not include the amount of the increase or a description of the components that will make up the local exchange service.  OSBA contends that the specifics should be provided before Verizon is given approval to increase the rates.
  (OSBA M.B. at 12).



The OCA reiterated that Verizon has the burden of proving that its section 1325 study is complete and accurate.  The OCA attempted to determine the costs that would constitute a reasonable allocation from multiple sources, such as NECA costs and UNE rates, and presented testimony that Verizon’s proposed loop facility costs and allocations are out of line with reasonable estimates.  The OCA submitted that, given the evidence, Verizon has not carried its burden of proof on this issue under section 1325 by failing to provide an appropriate cost study as required (OCA R.B. at 8). 

D.
Verizon’s Original Proposals



In its December 30, 2002 filing made pursuant to the Commission’s Merger Order, Verizon filed a petition to open this proceeding to adopt statewide access rates for Verizon PA and Verizon North.  One of the conditions in the Merger Order required Verizon to start the proceeding to determine statewide rates within thirty months after the merger closed. Merger Order at 36 (Verizon M.B. at 11).



Currently, the Verizon companies’ access rates fall into two major categories:  the traffic sensitive (TS) charge is largely usage based for switching and transport (the components of access service) and the carrier charge (CC) is a flat rate charged per line, per month to the IXCs.  Verizon’s current traffic sensitive and carrier charges are set forth in Exhibit MJW-1 to Verizon St. 1.0.  In addition, Exhibit DMB 1 to Verizon Statement 1.1 depicts the current composite per minute charge for all of Verizon’s traffic sensitive rates.  Verizon Pa’s rate is [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY] and Verizon North’s is [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY].  That exhibit also shows the composite per minute rate when both the traffic sensitive and carrier charge are taken into account.  Verizon Pa’s rate is [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY] and Verizon North’s is [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY] .  Verizon’s carrier charge of $0.63 is the lowest carrier charge in the state.  Verizon North’s carrier charge is $8.64 ((Verizon M. B. at 12).



Verizon’s proposal provides phased-in increases to weighted average basic rates to offset access reductions in a revenue neutral manner.
  The proposal provides that any increases to basic services rates would not be implemented prior to the expiration of applicable rate caps on January 1, 2004 and allows the Verizon Companies the option to view the two companies as a single entity to spread the rate increases over a number of lines.
  The Verizon Companies’ proposal allows them to align their rates based on Verizon PA’s current intrastate rate structure (OCA M.B. at 11).



Verizon’s proposal would allow each Verizon entity to raise its weighted average R-1 rates to $15 and make offsetting access reductions on January 1, 2004 in the first step and then raise their weighted average R-1 rates to $17 if further access reductions are deemed necessary in a second step.
  Under the two scenarios that Verizon provided for implementing access reductions, there would be an increase in R-1 rates of approximately [BEGIN PROPRIETARY] [END PROPRIETARY] per line per month and [BEGIN PROPRIETARY] [END PROPRIETARY] per line per month, respectively in Scenarios 1 and 2.



Under scenario 1, Verizon North would reduce its Carrier Charge to [BEGIN PROPRIETARY] [END PROPRIETARY] per line, per month, which is the current Verizon PA CC and the combined CC and TS rate on a per minute basis would be [BEGIN PROPRIETARY] [END PROPRIETARY].
  The intrastate switched access revenues would be reduced by approximately [BEGIN PROPRIETARY] [END PROPRIETARY] under this scenario.  



Under scenario 2, Verizon would completely eliminate the Carrier Charge and the total switched access rate on a per minute basis would be [BEGIN PROPRIETARY] [END PROPRIETARY].
  The intrastate switched access revenues would be reduced by an additional [BEGIN PROPRIETARY] [END PROPRIETARY] under scenario 2 thus raising the sum of the intrastate switched access reductions under both scenarios to a total of [BEGIN PROPRIETARY] [END PROPRIETARY].



In its June 25, 2003 Direct Testimony filed in this proceeding in support of its Petition, Verizon demonstrated how it could meld the rate structures of the two companies without an overall access rate reduction.  In Berry/Wirl Direct Exhibit MJW-2, Verizon provided an example of a “revenue-neutral access restructuring” that it believes would achieve parity rates, as required under the Merger Order.  Under this structure, Verizon’s Carrier Charge would be [BEGIN PROPRIETARY] [END PROPRIETARY] per line, per month and the TS charges would be [BEGIN PROPRIETARY] [END PROPRIETARY] per minute.
  This alternative would not require any increase to basic service rates.  (Verizon M. B. at 13, OCA M.B. at 11-13).  The OCA does not oppose the proposal to change the rate structures without an overall access rate reduction (OCA M. B. at 13).



The third proposal, the OCA/Verizon proposal, will be discussed in the next section.



While they did not accept the original proposal, AT&T, MCI and Qwest agreed that the carrier charge should be eliminated as proposed in Scenario 2.  However, MCI disagreed that the rate rebalancing must be revenue neutral.  The OCA, OTS and OSBA disagreed with the allocation of additional costs to the residential and business customers.



The parties’ positions on key issues are outlined below.


1.
Loop as a joint cost


OCA, OTS and OSBA argue that the loop is a joint cost and that the Commission has historically required the cost to be shared by the IXCs (OCA M. B. at 14, 15; OCA R.B 6; OTS M. B. at 8; OSBA R.B. at 4).  In support of their position, they provide the following information.



The Commission also addressed this issue in the Universal Service Investigation in its January 28, 1997 Order where it explained that IXCs use the local network for access and stated as follows:

We reaffirm our findings in our September 5, 1995 Order at Docket No. L-00950105 that the local loop is a “joint cost”, not a direct cost of providing only those services included in the definition of B[asic] U[niversal] S[ervice].  It is used for a variety of services other than BUS and must be allocated among the services which utilize it.  For universal service funding purposes, not allocating a portion of the local loop to all the services which utilize it fails to give recognition to the fact that the loop is used to provide many services in addition to BUS.  

This finding is consistent with our earlier rulings including Pennsylvania Public Utility Commission v. Breezewood Telephone Company, 74 Pa P.U.C. 431 (1991) wherein we stated:

... [W]e consider the costs associated with the loop from the central office to the customers premises a non-traffic sensitive joint cost.

. . .

We reject the ILEC’s arguments that the local loop is not a joint cost because other services which use the loop do not result in any additional cost.  We do not find the arguments of Bell’s expert witness Dr. [Alfred] Kahn persuasive on this point.  In particular, we do not accept the basis of Dr. Kahn’s argument that because the loop is needed for local service and the incremental cost of the loop does not increase to provide other services, that its full cost must be attributed to local services.  This same argument could be made with respect to toll service.  Since the loop is necessary to provide toll service, it could at the same time be argued that the full cost should be allocated to toll, and in so doing the incremental cost to provide local service would be zero.  Moreover, since the installation of an additional subscriber loop increases the capacity available for placing and receiving all three types of calls, the telephone company cannot increase the capacity for local calls without concurrently increasing the capacity for toll calls.  We find persuasive the arguments of [OCA witness] Dr. Johnson that the local loop clearly fits within the definition of a joint cost since access capacity is simultaneously expanded for multiple services in fixed proportions (one more line is available in each case).  Only if there is congestion at a particular time is there any tradeoff between use of the local loop for different purposes.
   

(OCA M.B. at 14-16).



The public advocates state that the Commission has clearly ruled that the joint and common costs of the local loop facilities must be considered as a shared cost of all services that use the local loop (OTS M.B. at 8, OSBA R.B. at 3, 4).  This includes access services.  Concerning required cost allocation, OCA witness Dunkel testified that Verizon’s filing completely ignores this requirement.
  Thus, Verizon’s filing is an unacceptable to OCA (OCA M.B. at 16).



The public advocates argue that the Commission has returned to allocating local loop facilities costs across all services that use the local loop after attempting other allocation methods.  In Universal Service I, the Commission decided to allocate the local loop facility costs to universal service based on total minutes-of-use related to local exchange service.
  The Commission later revised this minute-of-use scheme in the Commission’s Universal Service Investigation Order on Reconsideration.
  In its Order on Reconsideration, the Commission stated “we continue to believe that the loop is a joint cost which should be allocated among the services that utilize it . . .”
  The Commission then determined that it would follow the cost allocation method used by the FCC at that time and the cost produced by a universal service model would be compared with the revenue produced by a number of services, including “inter and intraLATA CCL, intraLATA toll, vertical services and basic service.”
  The Commission commented that the FCC approach “takes full account of the contributions made by other services by taking into account the revenues received from all of those services in determining B[asic] U[niversal] S[ervice] funding levels.”
  (OCA M.B. at 16, 17).



OCA explained that the Commonwealth Court affirmed the Commission’s Global Order where it continued to require access services to pay some portion of the local loop facilities costs.  Therefore, it is not appropriate to place 100% of the cost of local loop facilities on basic service.  The Commonwealth Court has affirmed the Commission’s access charge reductions in the Global Order as an appropriate exercise of the Commission’s discretion and supported by competent evidence (OCA M.B. at 23).



Verizon, AT&T, MCI and Qwest argue that the loop as a joint cost theory is no longer valid.  In fact they characterize the idea as anachronistic (Verizon M. B. at 53-56; AT&T M.B at 29-37; Qwest M.B. 7, 8, MCI R.B. at 12-14). 



Verizon notes that the advocates base their resistance to further access reductions on the argument that 100% of the cost of the loop should not be allocated to basic service rates, but rather some portion of loop costs should be allocated to other services.  Verizon argues that the debate over whether loop costs are joint costs might have been viable in 1996 in the orders that OCA quotes, but it makes little sense now.  Although the advocates are correct in noting that in the Universal Service proceeding this Commission concluded, contrary to the economic testimony of most parties, that the local loop is a “joint” or shared cost, ignore more recent decisions that move away from this conclusion, or adopt conclusions that are flatly inconsistent with the treatment of the local loop as a “joint” cost that should be allocated to other services, like switched access (Verizon M. B. at 53).



Verizon contends that the joint cost theory should be rejected for the following reasons.  First, the Commission granted reconsideration in the Universal Service investigation on this issue.  The Commission stated the following regarding loop allocation:

 We agree that it is important that the federal and state funding mechanism be consistent in this respect so that distributions under both do not result in either under-funding or over-funding of BUS in high cost areas.  While we continue to believe that the loop is a joint cost which should be allocated among the services that utilize it, we believe that consistency in this regard with the approach taken by the FCC in its May 8, 1997 Report and Order is critical.
  



Verizon mentions that in the 1998 Generic Investigation of Intrastate Access Charge Reform, ALJ Schnierle recognized the problems of treating the loop as a joint cost in an increasingly competitive environment.  While he acknowledged that “the Commission has, historically, viewed the loop as a ‘joint cost,’ Judge Schnierle proceeded to observe: 

On the other hand, the “loop is a joint cost” theory simply will not work in a competitive environment because it fails to recognize the physical and financial reality that most of the cost of providing a telephone network is incurred in simply providing basic service.  If society wants to replace the monopoly regulation of local telephone service with open competition, (as it has indicated by the enactment of Chapter 30 and the Telecommunications Act of 1996), then it must be prepared to allow prices for local telephone service to be more reflective of reality.
 



Verizon contends that there is nothing in the Global Order that suggests that the Commission intended to allocate loop costs to other services, like the cost of switched access.  On the contrary, both in the Global Order and in subsequent orders (most recently in its recent Order adopting the RTCC access settlement which is the model for Verizon’s proposal) the Commission indicated that it intends to move access charges closer to cost.  This cost does not include allocation of loop costs.  (Verizon M.B. at 54).



Finally, Verizon states that the Commission sets rates for UNE loops based on the direct cost of those facilities, and has never allocated UNE loop costs to other services as “joint” or shared costs.  As Dr. Taylor pointed out, there is no plausible economic justification to treat these same facility costs as “direct costs” in one context, the UNE loop context, but then to treat them as “joint” or “shared costs” when they are sold as part of retail local exchange services.

(Verizon M.B. at 54).



Verizon argues that since this Commission stated in its order on reconsideration in the Universal Service Proceeding that “consistency” with the FCC’s approach was critical,
 the FCC’s treatment of the loop cost is particularly significant.  Regarding access pricing, the FCC has decided to recover the full cost of the local loop that is allocated to the federal jurisdiction through fixed subscriber line charges that are charged to end-users, not IXCs.  In a recent decision, the FCC accepted many features of an integrated proposal by the Coalition for Affordable Local and Long Distance Service (“CALLS”), a group of prominent local exchange and long distance carriers including AT&T and Sprint, for universal service and access charge reform .
  The FCC replaced implicit subsidies historically embedded in the interstate access rate structure with explicit support needed for the interstate portion of the universal service obligation.  Therefore, the FCC increased the subscriber line charge on residential and business customers with the aim eventually to recover the entire interstate portion of the non-traffic-sensitive local loop in fixed flat-rated charges (Verizon M.B. at 55).


2.
Loop Allocation-OTS



The OTS stated that the Commission determined that 74% of the cost of the local loop should be recovered through local exchange rates.  See, Universal Service Order at 85.  Thus, Mr. Kubas testified that 26% of the cost of the local loop should be recovered from the other services that use the local loop.  OTS St. 1 at 6.  He identified the other five services that use the local loop as interstate access, intrastate toll, ITORP, intrastate access and other services OTS St. 1 at 7.  OTS proposed that 10% of the cost of the local loop would be recovered through the CC paid by IXCs  (OTS M.B. at 9, 10).



The OCA stated that while it agrees with the Office of Trial Staff (“OTS”) that the local loop facilities are a joint and common cost, it disagrees with OTS’s proposed allocation of the costs of the local loop facility among local exchange rate and other services.  OCA contends that further clarification is required concerning the PUC’s decision use of such a loop cost allocator (OCA R.B. 14).  



The OCA stated that approximately six months after the Commission issued the January 28, 1997 Order that is cited by OTS, the Commission reconsidered and revised the cost allocation scheme it had developed in that Order.
  On July 31, 1997, the Commission on reconsideration modified its January 28, 1997 decision on this issue.  In the July 31, 1997 Order, the PUC recognized that it should attempt to achieve “a degree of consistency” between its universal funding mechanism and that adopted by the FCC.
  The PUC noted that:  “The Pennsylvania costing method allocates loop cost based on [Subscriber Line Usage] SLU, whereas the FCC mechanism does not.  GTEN Supplemental Petition at p. 10.”
   The OCA stated that the PUC went on to agree with the OCA that the PUC’s universal service cost allocation mechanism should be consistent with that used by the FCC as advocated by the OCA.
  The PUC repeated its determination that the loop is a joint cost and rejected its 74% [Subscriber Line Usage] SLU allocator in favor of the FCC approach as “the FCC takes full account of the contributions made by other services by taking into account the revenues received from all of those services in determining BUS funding levels.”



The OCA’s position is that the PUC adopted a cost recovery mechanism similar to that proposed by the OCA in this proceeding.  When weighing Basic Universal Service costs and revenues, the Commission decided to use all revenues produced from:  “local, discretionary and interstate and intrastate access services.”
  (OCA R.B. at 14-16).

3.
Allocation Of 100 Percent Of the Loop Facility Costs to Local Service- Section 1325 Of Public Utility Code.



The public advocates state that Pennsylvania law is clear regarding the type of cost allocation issues raised in this proceeding.  AT&T and Verizon suggest that 100% of the cost of local loop facilities should be allocated to basic local service.  OCA states that they are asking the Commission to ignore settled law and adopt a position at odds with the Commission’s requirement that all services that use the local loop facilities pay for some share of the joint and common costs of operating the telephone network (OCA M. B. at 23-25).



The Commission has determined that all services that use the local loop facility must bear an appropriate share of the joint and common costs of that facility.  The OCA submits that because Verizon did not allocate any cost of the local loop facility to services other than basic service, Verizon’s filing in support of its proposals is fundamentally incomplete. Therefore, the Commission must reject those proposals. (OCA M.B. at 23-27; OSBA M.B. at 12-15).



According to the public advocates, by reverting to the cost allocation required in its Universal Service Investigation, the Commission confirmed that its approach of allocating local loop facilities costs to all services is the correct approach.  As noted above, the Commonwealth Court has recognized the Commission’s expertise in the area of access charges and supports its exercise of discretion in this area.
  The public advocates contend that Verizon’s filing in this proceeding does not conform to that approach, and for that reason must be rejected (OCA M.B. at 24).



The OCA and OSBA state that the Commission cannot approve the access reform options presented by the Verizon Companies in this proceeding because those options do not comply with section 1325 of the Public Utility Code.  Section 1325 of the Public Utility Code limits increases in local exchange service rates, and requires utilities to file certain cost studies where local rate increases are sought.
  

Section 1325 provides:

(a) General rule.--In any rate proceeding pursuant to section 1308 (relating to voluntary changes in rates), no public utility shall be granted a percentage increase in local exchange service unless that percentage increase is just and reasonable. In no event shall the public utility be granted an increase in local exchange rates which is greater than the overall average percentage increase in total intrastate revenues authorized by the Commission unless the utility proves by record evidence that a greater percentage increase for local exchange service is justified based upon the cost of providing that service.
(b) Generic studies permitted.--The Commission, after notice and hearing, may promulgate regulations setting forth appropriate methods of calculating the stand-alone costs of telecommunication services.

(c) Definitions.--As used in this section the following words and phrases shall have the meanings given to them in this subsection:

"Cost of providing local exchange service." The direct cost of providing the service plus a share of the costs of the dial tone line, allocated in proportion to the stand-alone cost of each class of service which utilizes the dial tone line.

"Local exchange service." The intrastate charge for access to the telephone network plus the charge for making calls which originate and terminate within the same calling area.

66 Pa.C.S. §1325 (emphasis added).



OCA and OSBA contend that the Commission has determined that Section 1325 applies to the type of revenue neutral rate rebalancing proposed in this case.
  To support their position, they reference a case similar to the instant case in which the Commission rejected Verizon’s prior attempt to engage in revenue neutral access reform in 1996 based on Verizon’s non-compliance with Section 1325.  Consequently, they recommend that the Commission reject Verizon’s original access reform proposals before in light of the 1996 case.



OCA and OSBA state that in the 1996 case, Bell sought to “restructure and rebalance its Residential, Local and Toll Service rates, Business Local and Toll Service rates and Switched Access rates on an allegedly revenue neutral basis.”
  The ALJ decided, and the Commission affirmed, “[s]ection 1325 does apply to Bell’s rate rebalancing filing.  As set forth in Section 1325(a), this statute applies to ‘any rate proceeding pursuant to section 1308 (relating to voluntary changes in rates).’ 66 Pa. C.S. §1325(a) (Emphasis added.)  Therefore, they conclude that statute is clearly applicable in this case.”
 (OCA M.B. 26,27)



They state that while Verizon’s current access proposals affect rates differently than the 1996 rate rebalancing, this is an identical proceeding in terms of the applicable requirements.  Section 1325 requires the Verizon Companies to make certain cost allocations in support of its request to increase local service rates.  They contend that Verizon made no attempt in this proceeding to determine the appropriate cost allocations under section 1325.
  In addition, information concerning the cost studies filed by Verizon in response to discovery in this proceeding indicates that the current studies suffer the same fatal flaw as those filed in Verizon’s rejected 1996 filing.  The current cost studies would improperly allocate local loop costs. 



They argue that the Commission determined that the correct approach was to allocate the total cost of the local loop facility across all services that use the local loop facility; that is, to treat the loop facility as a joint and common cost of all services that use that facility.
  The Commission determined that “the costs associated with dial tone line [facilities] should be viewed as joint or common costs of those services, and should be allocated across those services instead of being assigned totally to local exchange service, as Bell asserted.”
  The Commission also found that section 1325 directs that the costs of the dial tone line are “shared costs, and requires that only a portion of these costs be allocated to local exchange service.”
  The Commission added that “[t]he only reasonable and proper conclusion in light of the language of section 1325(c) is that dial tone line must be treated as a component of multiple services whose costs must be allocated among these services and not as a separate service.”
  The Commission concluded, “because Bell has steadfastly maintained that dial tone line is a separate service, the Company cannot justify its proposed rate increase in view of the statutory definition.  In other words, Bell’s position is inconsistent with the language of section 1325(c).”
  Therefore, they asked the Commission to reject the Verizon Company’s proposals for the same reason that the Commission rejected the 1996 rate rebalancing, misallocation of the cost of the loop facilities 

(OSBA M.B. at 15, 16; OCA M.B. at 26-28).



In its Main Brief, Verizon contends that section 1325 of the Public Utility Code does not apply in this proceeding, and it bases this legal conclusion in large part on the testimony of its economic witness Dr. Taylor (Verizon M.B. at 22).  OCA noted that Verizon properly indicated in a footnote that what it proposes is not the law, and that the Commission has determined that the law is the opposite of Verizon’s position.
  In its main brief Verizon explained that in Bell Atlantic’s 1996 rate rebalancing proceeding the Commission issued a “finding that section 1325 applies to any rate proceeding.”
  OCA states that although Verizon attempts to avoid the fact that section 1325 applies to this proceeding, Verizon does recognize that section 1325 applies under settled PUC precedent.  Thus, by noting that section 1325 applies, Verizon implicitly acknowledges that the cost studies required by section 1325 are also necessary.  



Verizon also states that its cost study satisfies section 1325 (Verizon M.B. at 22-27).  OCA disagrees on the basis that Verizon’s study is incorrect because it has allocated 100% of its local loop facility costs to local exchange service for the purpose of preparing cost studies in this proceeding.
  OCA submits that section 1325 requires that Verizon allocate local loop facility costs to all those services that use the local loop, and not just to local exchange service.  Given that Verizon has not provided the Commission with appropriate cost studies, it therefore cannot prevail in regard to its position in this litigation.



OSBA argues that Section 1325 (a) of the Public Utility Code states that local exchange service rates cannot be increased by an amount that exceeds the overall percentage increase of intrastate revenues unless it is proven that an increase in local exchange service rates is justified based on the cost of providing that service.
  OSBA concludes that the option proposed by Verizon of a zero CC allocates 100% of the local loop cost to the end users of local exchange service only without any justification (OSBA M.B. at 14)..



OSBA’s position is that Verizon has not justified the proposed increase based on the cost to provide the service.  Since Verizon did not provide the stand-alone cost of providing the dial-tone line service, the amount of the local exchange service rate increase cannot exceed the overall percentage increase of intrastate revenue—or zero percent (OSBA M.B. at 15).  



Because the Verizon Proposal of zero CC requires a significant increase in local exchange service rates, it violates Section 1325 of the Public Utility Code.  Furthermore, the Verizon Proposal of [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY] CC also requires a significant increase in local exchange service rates.  This proposed allocation also violates Section 1325 of the Public Utility Code.
 (OSBA M.B. at 15) 


4.
Loop Costs Excessive


The parties object to the loop costs presented by Verizon.  They suggest that the costs exceed the actual costs.



AT&T stated that Verizon introduced a study that purported to establish the forward looking incremental cost of carrier access.  AT&T contends that the evidence in this case demonstrates that Verizon’s study overstates the cost of its access services.  Consequently, AT&T asked the Commission to reject the study (AT&T at 43-46).  AT&T witness Dr. Oyefusi determined the amount of overstatement by comparing the study to Verizon PA’s current UNE rates (AT&T M.B. 47).



OTS stated that the cost studies provided by Verizon were worthless because of two major flaws.  Verizon included 100% of the cost of the local loops to determine the cost of providing dial tone line service.  Verizon employed 12.45% for the cost of money to determine the cost of local exchange service (OTS R.B. at 5, fn.3). 



Verizon contends that the advocates improperly understate Verizon’s cost of providing local service in a vain attempt to prove that Verizon’s local service rates are not being subsidized.  Verizon indicates that their first mistake is the use of UNE rates from the Commission’s Tentative Order, which not only are still subject to change, but also are not properly used for this purpose because they are based on hypothetical rather than actual costs and they exclude the retail costs that must be included for dial tone line service.
  Even if it were proper to use these UNE rates as a starting point, which Verizon does not concede, important adjustments would have to be made as depicted on page 9 of the Surrebuttal Testimony of Mr. Sanford and Ms. Dean (Verizon M.B. at 50).



In another attempt to reduce Verizon’s costs of providing service, the advocates rely on NECA loop requirements reported to the FCC for universal service purposes.  As Dr. Taylor explained, NECA loop costs do not reflect a company’s actual cost of providing service on a going forward basis, but rather reflect the embedded or historical record of the costs a firm might have spent in a past accounting period, in other words what the firm paid in the past to acquire and maintain equipment, and operate the enterprise, along with depreciation.  Verizon states that the proper view of dial tone line costs to evaluate future pricing decisions should be the forward‑looking costs the firm relies upon for planning present and future production and investment decisions.
  There could be significant differences in the inputs and assumptions that make up an embedded study, such as the NECA loop requirements, as opposed to a forward-looking cost study.  For example, installing loop plant is a labor-intensive process and an embedded study might understate labor costs by using past wage levels rather than the wages the company must pay over the relevant forward-looking planning horizon.  Similarly, the price of materials might be more expensive than what was paid in past periods.
  Another significant way that NECA loop costs would understate the forward-looking cost of providing dial tone line service is that they exclude certain retail costs, such as marketing and customer support, which were properly included in the Verizon Dial Tone Line studies.
 (AT&T M.B. at 50-51).

Although as discussed above Verizon does not agree that it is appropriate to reduce access rates to “cost,” the IXC’s notion of what constitutes the “cost” of access is flawed and deliberately understates Verizon’s costs in order to obtain rock-bottom rates and to exaggerate their claims that current access rates are too high.



Verizon states that it is important to clarify the role of access cost studies in this case.  It is neither relevant nor necessary to this proceeding to precisely examine the cost of providing access, because both the FCC and this Commission have consistently rejected the notion that pricing of carrier access should be based exclusively upon cost.
 The incremental cost of providing access is relevant to define the price floor, the level below which the price should not be allowed to fall.  Verizon’s studies demonstrate that its carrier access rates are above this price floor, though not to the degree the IXCs claim.  It is appropriate for carrier access charges, like rates for all other services, to continue to help defray the ILEC’s unique costs of providing universal service, to the extent possible in an increasingly competitive market.



Although Verizon believes that the cost studies are of limited relevance, Verizon contends that the IXC’s criticism of its cost studies is unfounded.  The IXCs contend that Verizon should have used UNE rates or inputs used for calculating UNE rates under the federal “TELRIC” methodology as applied in the Commission’s current UNE pricing proceeding for Verizon PA.   UNEs are the individual pieces of an incumbent local exchange carrier’s network that competing local exchange carriers may lease to provide competing local telephone service under the provisions of the federal Telecommunications Act.  Binding Federal Communications Commission (“FCC”) regulations establish a methodology, known as “total-element-long-run-incremental-cost” or “TELRIC,” to calculate UNE costs.
   TELRIC costs are not appropriately used to price access.  



Verizon argues that their reasoning is flawed for the following reasons:

First, the federal Telecommunications Act of 1996, as interpreted by the FCC, mandates that local interconnection rates be set at TELRIC costs, but there is no such mandate in the Telecom Act for switched access rates.   In fact, the FCC has flatly rejected IXC demands to price interstate access at TELRIC costs.  In its Access Charge Reform proceeding, the FCC reaffirmed this conclusion, holding that “[w]hile unbundled network elements may be used to provide interstate access services, their availability at TELRIC-based prices does not compel adoption of similar rates for access services.”
  In its CALLS Order the FCC again affirmed this approach, and on at least three occasions federal appellate courts have rejected IXC arguments that access should be priced at TELRIC.
 



Second, from a cost perspective TELRIC costs do not represent Verizon’s actual expected cost of providing service.  TELRIC costs are the costs of a hypothetical network using “the most efficient telecommunications technology currently available and the lowest cost network configuration, given the existing location of the incumbent LEC’s wire centers.”
  As Mr. Sanford and Ms. Dean explained, TELRIC, particularly as it has been interpreted and applied by this Commission, is based on a standard that would understate the forward looking costs of access service because in applying the “hypothetical” TELRIC standard this Commission has been extremely optimistic (unrealistically optimistic in many instances) regarding the cost-saving efficiencies that the hypothetical network might gain in providing UNE elements, with the result of severely reducing the rates competitors must pay to use Verizon’s network.
  Of particular relevance to the access study, the Commission’s Tentative Order switching rates are based on assumptions regarding switch discounts for a hypothetical provider that Verizon indisputably will not obtain itself, with the result of drastically reducing the UNE switching costs, which the other parties improperly compare to Verizon’s access costs in this case.



Third, from an economic perspective it does not make sense to apply TELRIC pricing to access.  As Dr. Taylor explained, in pricing services, as opposed to network elements, the incremental cost of those services is a price floor only; prices need to reflect market conditions and to recover the shared and common costs of the firm so that overall the firm can remain viable.  Services are not priced at “cost” in competitive markets; indeed, firms could not remain viable if they were required to price all their services at cost.
  As the FCC recognized when it rejected the proposition that interstate carrier access charges be set at TELRIC, “competition will do a better job of determining the true economic cost of providing such services.”
  



Fourth, the UNE rates and the input decisions from this Commission’s current proceedings are not final and are still subject to change.
  Particularly, the other parties argue that Verizon should have used a particularly low “cost of capital” input because the Commission used a low value in the UNE case.  However, important new directions from the FCC issued after the Tentative Order that indicate that the Commission’s chosen value  is too low even for a UNE study and should be reconsidered.
  Therefore, even if UNE costs were relevant, the UNE costs in the record are not appropriate to rely upon for this case.



Finally, while the other parties discuss TELRIC pricing and UNE costs, it is important to note that the interstate rates which Qwest and AT&T seek to have Verizon mirror are not based on TELRIC or any other cost study and were never intended to be reflective of costs.  Rather they were the product of a negotiated settlement.  Indeed, the interstate local switching rate to which AT&T’s witnesses refer is actually below Verizon’s intrastate access costs, as supported by the testimony of Mr. Sanford and Ms. Dean.

5.
The Public Advocates Recommended that the Carrier Charge be increased to $1.20 



The three public advocates concluded that a CC at $1.20 is reasonable for the recovery of non-traffic sensitive access costs allocated to intrastate jurisdictional services.
  All of the public advocates found it reasonable to allocate some charge to toll carriers for the local loop.
  The OSBA relied upon the FCC ordered assignment of loop costs at 25% to interstate toll use.  The OSBA then assumed equal availability between local and toll where toll is further divided equally between interstate and intrastate yielding a 25% intrastate factor for intrastate toll access.
  

The OSBA analysis originated with the VERIZON claim of [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY] for the loop cost. $1.20 is just [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY] of the cost of a loop.   The OSBA witness, Mr. Buckalew testified, 

At this level, toll carriers are contributing very little to a resource that is an integral part of their operations.  Without access to the loop the toll carriers would be out-of-business.  ... [T]oll carriers contribute very little to use this crucial resource because the FCC adopted end user charges. 

The public advocates proposed CC of $1.20 is minimal cost recovery for intrastate toll carriers’ use of the local loop.  Lower recovery levels for the CC are not reasonable as they transfer the cost of the loop away from toll carriers and onto local exchange end users.
  There is nothing prohibitive about allocating access costs to different services
 (OTS M.B. 11; OSBA M.B. 15, 16).



Furthermore, the OCA witness provided an analysis to show that the CC charge at $1.20 would not violate Section 1325 of the Public Utility Code.
  


6.
Revenue Neutrality


Verizon contends that an essential component to Verizon’s agreement to any access reductions is that they must be offset by revenue-neutral increases to local rates, which is required by the companies’ Chapter 30 Plans.  Consequently, Verizon’s December 30, 2002 proposal provided that: 


This access proposal will be revenue neutral relative to the ILECs implementing a rate change. Absolutely no changes shall be required which are not revenue-neutral. Other access reductions that are not revenue neutral are permissible at the ILEC’s sole option, but not required.  For purposes of this revenue neutrality requirement, Verizon PA and Verizon North shall be considered as one entity and the implementation of this access proposal may be revenue neutral within the combined Verizon entity as a whole, or within the individual Verizon ILEC, at the ILECs’ sole discretion.

(Verizon M.B. at 31)



Verizon stated that the filing was made largely to comply with this Commission’s 1999 approval of the merger by which control of Verizon North (then GTE North) passed to the parent company of Verizon PA (then Bell Atlantic- Pennsylvania).  This merger approval was contingent upon certain conditions, including those originally set forth in a Memorandum of Understanding (“MOU”) with Pennsylvania’s Attorney General.  One of the MOU conditions was that “[w]ithin thirty months after merger closing, GTE-North and BA-PA will commence a proceeding for the purpose of determining statewide rates for access charges based upon consolidated cost studies.”  



Verizon’s position is that it was clear in the MOU and the Merger Order that Verizon could propose revenue neutrality for any access reductions.  “Nothing in this agreement shall prohibit BA-PA and GTE-North from arguing in this combined access rate proceeding that that any additional reductions which the PUC orders as a result of this new proceeding should be implemented on a revenue neutral basis.”
  The Commission’s Merger Approval Order noted that “Nothing in the MOU purports to prohibit BA-PA and GTE North from arguing in this combined proceeding that any additional reductions that the Commission orders should be implemented on a revenue neutral basis.”
 (Verizon M. B. at 31, 32).



Verizon argues that revenue neutrality is consistent with this Commission’s treatment of access reform in recent cases.  Permitting any reductions to access rates to be revenue neutral is also consistent with this Commission’s prior treatment of access reform in Global Order, in the numerous Chapter 30 rate rebalancings the Commission has approved over the past few years and in the Commission’s approval within the last few months of the Sprint/RTCC settlement.  (Verizon M. B. at 32).



According to Verizon, in the Global Order, the Commission recognized that “[a]ccess charges provide a significant source of ILEC earnings and contain implicit and explicit subsidies for local rates” which “have helped keep basic local exchange service rates in Pennsylvania at an affordable level over the years.”
  The Commission relied upon Judge Schnierle’s Recommended Decision and stated that its goal with regard to access pricing was to “take the necessary steps to strive to replace the system of implicit subsidies with ‘explicit and sufficient’ support mechanisms to attain the goal of universal service in a competitive environment.”
   



In implementing the access reductions required by the Global Order, the Commission was careful to preserve revenue neutrality.  For example, for Verizon PA, the Commission carefully matched up each access revenue reduction with money available under negative Price Change Opportunities (“PCOs”) under Verizon PA’s Chapter 30 Plan, which required Verizon PA to reduce non-competitive rates.
  Instead of reducing basic service rates by the amounts of the PCOs, Verizon PA reduced access rates and kept basic service rates the same.  For the other ILECs the Commission made the access changes revenue neutral in different ways, either by (1) transferring revenue to a carrier charge pool to be recovered through the carrier charge, (2) allowing revenue neutral offsets through local rate increases, and/or (3) allowing contribution from the Universal Service Fund.  The Commission clearly recognized that transferring revenue out of access would ultimately require off-setting end-user rate increases when it stated that it would pursue “aggressive access reform as long as the resulting access restructure would be conducive to our goal of promoting universal service and would not result in rate shock to the local exchange customer.”
 (Verizon M. B. at 32, 33).



Verizon explains that following the Global Order, the Commission has approved a number of Chapter 30 rate rebalancing filings for other ILECs in which access rates were reduced and off-set with revenue-neutral increases to basic rates.  The Commission has consistently allowed these rate rebalancings to bring the price of access closer to its “cost,” while increasing basic local service rates closer to their cost.  Thus, the residential rate increases have ranged from $1.03 to $3.77.
   Typical of all these cases, the Commission noted in its November 2001 order approving North Pittsburgh’s Chapter 30 rate rebalancing plan, consisting of access reductions offset by basic rate increases, that “the new competitive market requires telecommunications providers to move their rates closer to the cost of providing service.  The instant filing begins the process of eliminating the subsidization of local exchange rates that has been provided by inflated access rates.”
  



Verizon notes that in the July 2003 Sprint/RTCC Order, this Commission continued to recognize that an essential part of access reform is moving the implicit subsidies to explicit charges “We further look to the Federal Communications Commission’s (FCC) recent decisions in the CALLS and MAG orders for precedence in ordering implicit charges to become explicit, through either an increase in basic local telephone service rates, or through service line charges on customer bills.  This enables other carriers to compete due to reduced subsidies.”

(Verizon M. B. at 34).



MCI submits that local rates do not have to increase as a result of reduced access rates.  MCI contends that Verizon and other ILECs cannot be guaranteed revenues in a competitive environment (MCI M.B. at 15-17).



Verizon responds that revenue neutrality is required by the Verizon Companies’ Chapter 30 plans.  The Verizon Chapter 30 plans require any rate restructurings to be revenue neutral.  MCI’s challenge to revenue neutrality is unreasonable and contrary to Commission precedent, and was flatly rejected by Judge Schnierle.  While the public advocates’ litigation position is that no access reductions are necessary, OCA has agreed to the parameters of a revenue neutral rebalancing as part of the OCA/Verizon Joint Proposal.   Two of the three IXCs also support revenue neutrality, although they would like to see more of a decrease to access and therefore a higher revenue neutral offset.  AT&T points out the potential benefits to local competition of raising local rates.
  Qwest also supports the revenue neutral aspect of Verizon’s proposal, stating that “[r]evenue neutrality insures that companies are not penalized for the progressive restructuring of rates that are in the long term best interests of competition and consumers.  This repricing should result in lower long distance rates and should therefore be revenue neutral to consumers as a whole.”
 (Verizon M. B. at 35).



Verizon states that MCI’s proposition that the Commission should eliminate virtually all of Verizon’s access revenue while requiring it to maintain its current local service rates is contrary to Chapter 30 and would be devastating to the company.  The majority of the access reductions proposed in the OCA/Verizon Joint Proposal come from Verizon North’s revenue (as would be expected in a plan that reduces Verizon North’s rates to match the considerably lower Verizon PA rates).  Verizon North’s intrastate switched access revenues comprise 23% of its total revenues, in line with the percentages for the other RTCC ILECs.
  As Ms. Berry testified, the entire annual intrastate operating income for Verizon North for 2002 was $36 million, an amount that is far less than the [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY] revenue reduction required by the OCA/Verizon Joint Proposal.  Under MCI’s unreasonable demand that intrastate access rates be slashed below cost, without corresponding revenue offsets, Verizon North would be operating under a considerably higher revenue deficit per year.  Similarly, Verizon PA’s annual operating income for 2002 was $105 million.
  Absorbing the kind of drastic access decreases the IXC’s demand would also have a significant impact on Verizon PA’s intrastate net income.


7.
Cost Based Rates


The IXCs suggest that access services should be based on costs  (AT&T M.B. at 4-6, MCI M.B. at 7-8, Qwest M.B. at 9-10).  OCA witness, Mr. William Dunkel, explained that, as the IXCs have defined cost, this includes only the “incremental” Total Service Long Run Incremental Cost or TSLRIC cost.  OCA St. 1-S at 8.  This can be considered as the rate “floor,” but should never be considered the level at which rates must be set.  Mr. Dunkel explained:

The TSLRIC is not meant to show the full cost of providing a service, but the TSLRIC is designed for only limited purposes.  The TSLRIC defines the point below which a service is being "subsidized."  The TSLRIC provides the "floor" for a price.  The TSLRIC is not normally accepted as determining the "reasonable" or "fair" price for a service, since it excludes the cost of all of the shared facility.  However, the costs of those shared facilities must be incurred in order for that service to be provided.  A service should normally be priced above the TSLRIC so that it will cover a portion of the cost of shared facilities that are needed to provide that service (but which are excluded from the calculation of the TSLRIC).  

(OCA St. 1 at 49; OCA R.B. at 5). 



Verizon has also offered a similar argument, i.e. that access charges “still can and should provide some support to the shared fixed and common costs of the network by being priced above incremental costs.”  (Verizon. M.B. at 39).  



Verizon contends that the IXC’s have not demonstrated that the access rates should be reduced to “cost” (Verizon M.B. at 39).  Putting aside the dispute regarding what is the actual “cost” of access, Verizon contends that the IXCs arguments in support of pricing at “cost” is not valid.  Since the inception of access charges, when Verizon PA’s composite rate was 7 cents a minute as compared to today’s [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY] cents, the IXCs have been arguing that ILECs have a competitive advantage in the toll market and the IXCs will go out of business unless this Commission prices intrastate access at “cost.”  The Commission has never accepted their arguments and should not do so now.  Contrary to AT&T’s and MCI’s arguments, Verizon states that history and this Commission’s own prior holdings demonstrate that it is not necessary for intrastate access rates to be set at “cost” in order for IXCs to be able to compete with Verizon in the in-state long distance market on a fair basis.  



Verizon states that the empirical evidence shows that above-cost access rates are not putting IXCs at a disadvantage in the in-state long distance market.  The fact that Verizon PA can now offer long distance service across LATA boundaries is not a significant development because both Verizon PA and Verizon North have been offering in-state long distance service, in the form of IntraLATA toll service, in Pennsylvania since divestiture.  With intrastate access charges consistently priced above cost, IXC’s have still captured a significant portion of the IntraLATA toll market, and this Commission has declared the market for IntraLATA toll service to be competitive.  This market was opened to equal access competition in July 1997 and September 1996 for Verizon PA and Verizon North, respectively.  Verizon PA’s market share today is [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY] and Verizon North’s market share is [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY].
  Clearly, IXCs have been able to successfully compete against the Verizon companies in the toll markets even with the current above-cost access rates.  Moreover, the fact that Verizon North, having significantly higher access charges in general, has lost more intraLATA traffic than Verizon PA provides additional evidence that high access charges are not impeding the IXCs’ ability to compete in the in-state long distance market.
  



In addition, Verizon contends that the Commission has consistently rejected the IXC’s “price squeeze” argument, in which they claim that access rates must be reduced to cost or Verizon (or another ILEC) will gain a competitive advantage by pricing its toll calls below the price its competitors must pay for access.  The Commission was  unconvinced by that argument in the Verizon merger case (where it rejected the IXCs’ demand for an immediate reduction of access rates to cost as a merger condition), and found that the terms of the Merger and Global orders regarding access charges and imputation were sufficient to allow the merger to proceed as in the public interest.
   More recently, the Commission explicitly rejected the price squeeze argument in holding that the non-Verizon ILECs would not even be subject to a requirement to “impute” their access charges in their toll rates:

We agree with the PTA that there is no evidence that [IXCs] are unable to compete today with the ILECs in the IntraLATA toll market.  Further, we take administrative notice of the fact that the toll market is subject to increasingly intense price competition as many IXCs are setting their rates on a national level using flat rates that have no relationship with the access rates of any specific ILEC.  Finally, we know of no evidence to refute AT&T's own witness that predatory pricing is extremely unlikely to occur; and, even if predatory pricing does occur, the federal antitrust laws are already available to address this type of conduct.  Frankly, we are wary of taking any regulatory action that may discourage the aggressive pricing of toll services by any and all competitors, including ILECs, in that market...



Verizon stated that even if the “price squeeze” were theoretically possible, moreover, this Commission has already protected the IXCs from it by imposing an imputation requirement upon Verizon PA, which means that Verizon PA cannot price its toll service below the price that it charges competitors for access because it must affirmatively demonstrate that total toll revenues exceed total imputed switched access and carrier charges on an aggregated toll services level.
   This imputation rule effectively places Verizon PA in the same position as the IXCs insofar as the pricing of toll services is concerned.  Instead of basing its toll price entirely on the incremental cost of the service, Verizon must use its competitors’ incremental cost for the access portion of the service: i.e., the tariff price of switched access that IXCs pay to Verizon.  Under the Pennsylvania imputation rule, Verizon is neither advantaged nor disadvantaged in the toll market because it supplies access to competitors at a price above incremental cost.
 Other protections also exist, such as the separate affiliate safeguards in Section 272 of the Telecommunications Act, which require Verizon’s long distance affiliate to purchase carrier access from the same tariff under the same terms and conditions as other long distance carriers.
  The FCC has therefore consistently reiterated its belief that regulatory and non-regulatory safeguards are sufficient to rule out a price squeeze.



Verizon contends that the implicit premise of the IXCs’ argument that access should be priced at “cost” is that end-users will benefit from the extreme reductions in access rates they demand here.  However, Verizon argues that the IXCs have not proven that fact.  To the contrary, this Commission’s own holdings and the IXC’s admissions on the record demonstrate that toll services to end users are priced based on what the market will bear, not based on the magnitude of any particular ILECs intrastate access charges.
  For example, AT&T passes through to its end users its own supposed “cost” of paying intrastate access charges to Verizon and the other ILECs in the form of an “In-State Connection Fee” of $1.95 per month.  According to AT&T’s own description of the fee:  AT&T is charged by your local telephone company in Pennsylvania to carry your AT&T in-state long distance and local toll calls over its lines.  In order to help recover these costs, AT&T will begin to include in your monthly bill a $1.95 In-State Connection Fee.



AT&T’s witnesses admitted that AT&T charges the same fee state-wide, so that notwithstanding Verizon PA’s comparatively low access rates, end users in Verizon PA are paying a higher In-State Connection Fee to compensate AT&T for the substantially higher access rates it pays to the rural ILECs.
  AT&T has obviously concluded that the toll market in Verizon PA’s territory will bear paying rates reflective of higher access rates than Verizon PA actually charges, casting doubts on all of AT&T’s complaints about its inability to compete under Verizon PA’s current rates.  Moreover, AT&T’s witnesses have essentially stated the intention to price toll (including its connection fee) based on what the market will bear, and have refused to commit to lowering the $1.95 charge even of Verizon lowers its access charges and even based on the prospect of lower access costs from the rural ILECs with implementation of the RTCC settlement.
  Therefore, AT&T’s own admissions show that there is no urgency to lowering Verizon’s access rates beyond what is proposed in the Verizon/OCA Joint Proposal (Verizon M.B. at 43).


8.
IXCs Request the Elimination of the Carrier Charge


The IXCs demands for extreme access reductions go too far and rely on arguments this Commission has rejected.  The IXC parties to this case, AT&T, MCI/WorldCom and Qwest, propose the complete elimination of Verizon’s carrier charge, as well reductions of the traffic sensitive rates
  (MCI M.B. at 5, Qwest M.B. at 6-8).


The public advocates ask the Commission to remember that Verizon PA’s rates are already the lowest in the state, and that the OCA/Verizon Joint Proposal allows for an additional [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY] per year in savings to the IXCs.  The IXCs demonstrate that they will never be satisfied, and the Commission need not cater to their extreme demands.  At Qwest’s request Verizon calculated the revenue reduction that would be required for Verizon to mirror its interstate access rates.
   The record shows that to mirror interstate would require a revenue reduction of over [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY] for the two Verizon companies taken together, eliminating over two thirds of Verizon’s current intrastate access revenue.  If this revenue were offset by an increase to residential lines only, spread across both companies, the required increase would be $3.18 per line per month (nearly $40 a year). 

9.
The IXCs Do Not Price Their Own Intrastate Access Rates Under The Standard They Seek To Impose On Verizon


Verizon submits that although the IXC’s demand that Verizon be required to reduce its intrastate access rates either to mirror interstate rates or UNE rates, the record shows that none of the IXC parties to this case price their own intrastate access rates under extremely low standard they seek to impose upon Verizon.  AT&T and MCI operate as competitive local exchange carriers in Pennsylvania and have their own tariffed intrastate access rates.  Thus, where an end-user with Verizon long distance service calls a residence or business with AT&T or MCI local service, Verizon pays the access rates contained in these tariffs as terminating access.  Similarly, if an AT&T or MCI local customer had Verizon long distance, Verizon would pay these rates as “originating” access whenever the customer placed an intrastate long distance call. (Verizon M.B. at 44).



MCI’s intrastate originating and terminating access rate per minute is nearly 4 cents a minute – over twice as high as Verizon PA’s current per minute rate of [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY].
  AT&T’s composite per minute intrastate access rate is 1.68 cents per minute for its “AT&T Digital link” customers and 1.96 cents per minute for customers of its TCG affiliate.
  Verizon contends that these rates, which are in one instance much greater than and in the other roughly equal to Verizon PA’s current rates, were not set based on “cost” or under the standards the IXCs demand the Commission to impose on Verizon in this case (Verizon M.B. at 44).


Qwest owns the Regional Bell Operating Company formerly known as U.S.West and operates as an incumbent local exchange carrier (like Verizon) in a number of other states.  Verizon indicates that Qwest intervened in this case specifically to demand that Verizon be required to reduce its Pennsylvania intrastate access rates to “mirror” its interstate rates and that Pennsylvania end-user rates be raised accordingly.  Nevertheless, Qwest’s witness admitted that Qwest itself has not rebalanced its rates in order to reduce intrastate access rates to mirror interstate in all of the states where it operates as an ILEC
 (Verizon M.B. at 45).
E.
Verizon-OCA Jt Proposal



This proposal was originally included in the surrebuttal testimony presented by a Verizon witness.  Pursuant to 52 Pa. Code §§5.103(a), (b), and 5.412(c), OSBA moved to Strike Portions of Verizon Statement 1.1 because the testimony was overly vague and ambiguous concerning proposed increases to business customers.  In addition, OSBA contended that the portions at issue relate to a proposal of Verizon and OCA that was inappropriately included in the testimony of a Verizon witness.  Specifically, OSBA argued that the Joint proposal was new matter outside of the scope of rebuttal testimony and that it was new direct testimony which was untimely.  It was argued that surrebuttal should be a response to the opposition’s rebuttal.  It should not be used to introduce a partial settlement proposal as new matter (Motion p. 2).  OSBA stated that the parties who have not entered the stipulation between OCA and Verizon (DMB Ex. 1) were prejudiced since they have no opportunity to respond to or conduct discovery on the new matter (Motion, pp 2-4).  Consequently, OSBA moved to strike portions of the Surrebuttal Testimony supported by Mrs. Debra M. Berry, which was dated August 4, 2003.  In the alternative, OSBA moved for Judgment on the Pleadings pursuant to 52 Pa. Code §5.102(a) on the basis that Verizon failed to specify the rate increase as it relates to business customers (Motion p. 6).



On August 18, 2003, Verizon Pennsylvania, Inc. and Verizon North filed a Response to the Motion.  Verizon argued that the proposal was one of the options discussed at length in Verizon’s direct testimony and not a new resolution (Response to Motion pp. 3, 4).  Verizon contended that its direct testimony and original proposal both stated that Verizon, at its sole option, could choose to place part of the revenue neutral offset on business rates.  In rate rebalancing proposals it is common to state the parameters of the increase instead of giving exact rate increases (Response to Motion pp. 5, 6).



On August 18, 2003 the Office of Consumer Advocate (“OCA”) filed an Answer to the Motion.  OCA stated that the OCA/Verizon Joint Proposal was discussed in the Berry/Wirl surrebuttal testimony and that the terms were set forth in DMB Exhibit 1.  OCA argued that the inclusion of the Joint Proposal in the surrebuttal testimony is provided for in 52 Pa. Code §5.243(e).  OCA contends that instead of being disadvantaged, the other parties benefit from the Joint Proposal since it modifies the prior positions articulated by OCA and Verizon (Answer to Motion pp. 3, 4).  OCA mentioned that the other parties could provide oral rejoinder or conduct discovery on the Joint Proposal (Answer to Motion pp. 3, 4). 



In Order #4, dated August 28, 2003, the presiding officer ruled that the testimony regarding the OCA/Verizon Joint Proposal and the exhibit setting forth the terms of the proposal are permissible pursuant to 52 Pa. Code §§5.243 (e).  Therefore, the Motion to Strike a Portion of Verizon Statement 1.1 and the Motion for Judgment on the Pleadings were denied.



To persuade the Commission to approve the Verizon/OCA proposal, Verizon noted that in the RTCC order the Commission commended the parties’ united efforts in agreeing to one proposed access charge reduction plan.  The Commission was satisfied that the Joint Proposal would be revenue-neutral.  Although the approval of the Joint Proposal will allow the rural ILECs and Sprint/United to raise their local residential monthly service rates up to a cap of $18 per month, this increase is incremental so as to avoid customer rate shock, and at the same time, encourages the IXCs, CLECs and wireless telecommunications carriers to compete on a more level playing field with the ILECs( (Verizon M. B. at 15-21).


1.
Positions of OCA, AT&T, OTS, Qwest, MCI, OSBA


Although the OCA devoted the majority of its Main Brief to its litigation position, it endorsed and supported the Verizon/OCA Joint Proposal as an acceptable settlement (OCA M.B. at 33-34).  In its reply brief, the OCA stated that it continues to support the Joint Settlement Proposal and urges the PUC to adopt such a proposal as an acceptable resolution of this case (OCA R.B. at 2, 3, 21).



Verizon described the Proposal as the “most reasonable resolution” of the proceeding and the proposal that should be adopted (Verizon M.B. at 15).  Verizon explained that the Proposal would result in equal carrier charges for Verizon Pa. and Verizon North and reduce the [BEGIN PROPRIETARY] [END PROPRIETARY] Verizon North carrier charge to the [BEGIN PROPRIETARY] [END PROPRIETARY] level of Verizon Pa.  (Verizon M.B. at 16).  Verizon PA has had the lowest composite access charges in Pennsylvania and now Verizon Pa. and Verizon North would have the lowest composite access charges, as their access rates would be equal across both companies (Verizon M. B. at 17).  Verizon also explained that the average increases for Residential and Business local rates under this Proposal will be less than $1.00 per month (Verizon M.B. at 18).



AT&T stated that since the Global Order was issued there are at least two developments in the telecommunications industry which increase the need for aggressive and immediate access reform.  The first development is the emergence of wireless providers and Internet services as competitors for consumer long distance customers.  The second development is Verizon’s entry into Pennsylvania’s long distance market (AT&T M.B. at 9, 10).  



AT&T viewed the Verizon/OCA proposal as a good faith effort to begin the process of access reform and should be adopted by the Commission and permitted to go into effect on January 1, 2004 (AT&T M.B. at 37-41).  AT&T noted that the proposal responded to AT&T’s concerns regarding some traffic sensitive rate restructuring (AT&T M.B. at 37, 38).  Nevertheless, AT&T mentioned that the proposal is not perfect and that substantial work will remain after the proposal is implemented (AT&T M.B. at 39- 41) 



In its reply brief OTS agreed that the Verizon/OCA Proposal should be adopted by the Commission.  OTS stated that the decision was not made lightly (OTS R.B. at 4).  OTS noted that its witness testified that local residential exchange customers should not pay more so that IXCs can pay lower access charges (OTS R.B. at 4; OTS St. 1 at 17). 



OTS decided that a compromise at this point is in the best interest of Verizon’s ratepayers (OTS R.B. at 5).



Qwest indicated that it supported AT&T’s conclusion in its Main Brief that the Commission should adopt the joint settlement proposed by Verizon and OCA as the “first step” to rectify Verizon’s intrastate access charges in Pennsylvania (Qwest R.B. at 4, AT&T M.B. at 37-43).  Qwest’s witness, Mr. McIntyre, testified that phasing in access charge reductions is a standard approach to obtaining a revenue-neutral and competitively-neutral offset.  Qwest’s position is that the end result of reducing Verizon’s access charges must achieve parity with interstate rates on a revenue-neutral and competitively-neutral basis (Qwest R.B. at 4).



Qwest stated that the reduction of [BEGIN PROPRIETARY] [END PROPRIETARY] should be considered an appropriate first step in an established multi-phase reduction of access charges, which calls for total access charge reduction of [BEGIN PROPRIETARY] [END PROPRIETARY] until parity with interstate rates is achieved (Qwest R.B. at 5, Qwest M.B. at 5).  Qwest indicates that the would require a increase of approximately [BEGIN PROPRIETARY] [END PROPRIETARY] per local line on a revenue neutral basis (Qwest R.B. at 5; AT&T Cross Ex. 7).



MCI stated that if the Commission were to adopt this proposal by the end of 2003, it could be viewed as a first step in access reductions if the reductions were effective in 2003.  However, MCI does not agree with the proposal as stated because no additional reductions in access rates are proposed.  Since the access rates are still well above costs, MCI urges the Commission to adopt a phase-down approach that will bring access rates to cost within the next several years (MCI R.B. at 6).  MCI requests that the Commission implement an immediate or a phased down reduction in access rates to their forward looking costs based on the record in the instant case (MCI R.B. at 6, 7). 



If the Commission is not willing to reduce access rates to cost immediately, MCI asks the Commission to either reduce access rates immediately to interstate levels, which includes eliminating the CC, or if the Commission adopts the Verizon/OCA proposal to be effective in 2003, then the Commission should order further reductions to interstate levels no later than the end of 2004 and reductions to cost no later than the end or 2005 (MCI R.B. at 7).



OSBA notes the difference between a partial settlement and a full settlement like the RTCC/Sprint Settlement (OSBA R.B. 8).  OSBA noted that Verizon compared the terms it proposes in the Verizon/OCA joint proposal with what has already been adopted in the RTCC/Sprint Settlement in order to show that the terms here are more favorable to the end user.
  The underlying assumption is that it is unreasonable to accept harsher terms for the end user in one instance and reject favorable terms in the instant case.  



OSBA explained that the RTCC/Sprint scenario was an unopposed settlement, not a partial settlement stipulation like the VERIZON/OCA joint proposal.  The RTCC/Sprint Settlement probably caused some parties to reconsider their issues and yield on some in exchange for avoiding the costs and risks of litigation.  The terms of a settlement do not necessarily match the firm positions of the parties in litigation.  The implication that the partial stipulation in this instance is more favorable than the result of a settled outcome in the RTCC/Sprint case does not mean that the partial stipulation is reasonable overall (OSBA R.B. at 8, 9).



OSBA stated that Verizon’s statements that its proposed basic service rates in the Verizon/OCA joint proposal are lower than those rates in the RTCC/Sprint Settlement are misleading.
  However, when Verizon was asked to provide comparisons of RTCC/Sprint rates versus Verizon proposed rates, it was unable to do so because no rates were proposed.
 



In effect, Verizon is using the RTCC/Sprint Settlement as precedent for the positions of the OSBA as well as the other public advocates in this litigation.  Since settlements are negotiated; they are unique to the parties assessing the risks of litigation costs and predicted results at the time upon bargained, stipulated facts and agreements.  The RTCC/Sprint Settlement in the section entitled “Conditions of Proposal” enumerated the following,

. . . This potential agreement is proposed by the parties to settle the instant controversy and is made without any admission against or use that is intended to prejudice any positions which any party might adopt during subsequent litigation, including further litigation in related proceedings.
   (OSBA R.B. at 9).



OSBA contends that although Verizon describes the joint proposal terms as including an “increase to business rates ... projected to be less than $1.00 to the weighted average,”
 this argument is inappropriate and not straightforward.



The Commission’s regulations state,

a partial settlement is a comprehensive resolution of all issues in which less than all interested parties have joined [versus] a stipulation [which is] a resolution of less than all issues in which all or less than all interested parties have joined.”

(OSBA R.B. at 5)



OSBA states that although Verizon and OCA have called their proposal a joint settlement, it is not.  According to the Commission’s own definition, at best, the proposal would be a partial stipulation as not all interested parties have joined and it is not a comprehensive resolution of all issues--specifically business customers have no express agreement (OSBA R.B. at 5).



The proposed partial stipulation states the terms and conditions for residential customers and also specifies that the rest of the total reduction in access charges is to be achieved by an offset to another class of services or customers.  Verizon has then stated, “Although not included in the Joint Proposal, [Verizon] would also propose that the remainder of the access reduction (that is the amount above $40 million) would be recovered through increases to business local service rates, again on a combined [Verizon-PA] and [Verizon North] basis.”
  Therefore, OSBA explains that the matter regarding the business customer rate increase has not been settled (OSBA R.B. at 6).


The OSBA believes it is inappropriate to argue here why it did not settle the issue with Verizon since settlement negotiations are to be treated as confidential.  However, the statement, “the required increase to business rates is ... projected to be less than $1.00 to the weighted average,” is misleading.  



OSBA submits that the weighted average of business customers includes all business customers including those customers that have contracted business local services.  These contracts prevail for rates, terms and conditions over an agreed upon period.  By their terms, the contracted services would not be affected by any outcome of this proceeding.  However, the weighted average of business customers would include those customers that are served under contract.  Since these contract customers cannot be included in the proposed increase, there are fewer business customers to share in the allocation of the offset dollar amount above $40 million.  Simple mathematics require that the increase per non-contract business customer would grow the more the subset of contracting business customers grows.  The terms or conditions revealing the true effect of the offset for business customers who are not contracting for local exchange service is germane to this proceeding.  This information, however, is not found in the record.  For this reason the statement made by Verizon, “the required increase to business rates is also projected to be less than $1.00 to the weighted average,” under the Verizon/OCA joint proposal, while not false, is misleading
 (OSBA R.B. at 6).



Moreover, the Commonwealth Court has addressed, in part, the issue of non-unanimous settlement stipulations in ARIPPA v. Pa. P.U.C. et al, 792 A. 2d 636. (Pa. Commonwealth Feb 2002).  The court points out that there is a tendency to place some parties at a severe disadvantage regarding non-unanimous settlements with the burden of proof shifting to the non-consenting parties by forcing them to prove the unreasonableness of the settlement.  The court notes that the issue in ARIPPA was not whether the Commission has the ability to approve a non-unanimous settlement; therefore, that issue was not addressed.  But, the dicta of the court in ARIPPA expresses concern regarding non-unanimous settlements.
  Nevertheless, the resolution of the issue in this proceeding must be made on the basis of a finding of facts supported by substantial evidence (OSBA R.B. at 7).



OSBA continues to argue that it does not know what the specific terms of the Verizon/OCA joint proposal are for business customers.  The record does not establish a ceiling for the business local rate increase; the level of the rate increase for the affected business customers; the length of time the increase will be in effect; the additional amount over $40 million to be allocated exclusively to business customer local exchange services; or identification of other services or customer segments, if any, that will receive some proportionate allocated increase.  In short, Verizon has failed to provide the substantial evidence necessary to meet its burden of proof.
   


2.
Verizon’s Reply


In its reply brief, Verizon stated that the Commission should approve the Verizon/OCA proposal, but should not require any further access reductions at this time.  The Verizon/OCA proposal achieves the “statewide” access rates required by the Merger Order and affords the relief demanded in the AT&T Complaint of reducing Verizon North’s access charges to the level of Verizon PA’s.  It was noted that the proposal was acceptable to Verizon, OCA and AT&T as the “next step” for the Verizon companies (Verizon R.B. at 2).



In addition, Verizon indicated that the Commission is not required to declare this case to be “the final word on access reform.”
  Rather than committing itself now to a schedule of future access reductions and basic rate increases, as AT&T suggests, Verizon suggested that the Commission allow itself the opportunity to evaluate the effects on the market of this substantial access reduction, along with the reductions approved in the Sprint/RTCC Settlement and other developments pending before the Legislature and the FCC.  It then can consider whether any future proceedings are warranted to evaluate further rebalancing of end user and access rates for the Verizon companies (Verizon R.B. at 2).



Verizon submitted that there are a number of reasons why the Commission should not commit itself in advance to the precise access reductions and end-user rate increases that were proposed by AT&T.  Verizon recommended that the Commission close this proceeding now, by adopting the OCA/Verizon Joint Proposal, with the same understanding expressed in the Sprint/RTCC Settlement Approval Order that this proceeding may not be the “final word on access reform.”
  Verizon’s reasons are as follows.



First, AT&T’s proposal presumes that this Commission has already found that the end goal is to arrive at access rates that mirror current interstate rates.  Verizon contends that the record fails to support such that finding (Verizon’s M.B. and Verizon’s R.B. Section IV).  Verizon argues that the Commonwealth Court has already held that it would be reasonable and within this Commission’s discretion to end up with access rates priced above cost, requiring IXCs to continue to share in some portion of network costs.
  Consequently, Verizon suggests that the Commission need not determine the appropriate end point, or decide whether access rates should ultimately be set at cost, if it simply approves the OCA/Verizon proposal and ends this proceeding now (Verizon R.B. at 7).



Second, all the arguments the IXCs make for access reductions are based on their (incorrect) notions about the impact of the current level of access rates on the markets for intrastate toll services and bundled offerings
 (Verizon M.B. 37-44, R.B. at 24-29).  The Commission should give itself the chance to implement the significant access reductions contemplated by the Verizon/OCA proposal, as well as the access reductions that will flow from the Sprint/RTCC Order, and evaluate the state of the market after those reductions have been implemented.  The Commission should not be put in the position of pre-ordaining future access reductions without the benefit of evaluating that evidence (Verizon R.B. at 7).



Third, AT&T implies that an additional [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY] access revenue reduction over two years will satisfy the IXCs, and that the Commission would reach the “finish line” with respect to Verizon’s access rates (AT&T M.B. at 42).  Verizon suspects that this is not the case, and that the IXCs will continue to demand reductions even after AT&T’s two phases, because they have already stated they believe current interstate rates exceed their notion of “cost.”
  Therefore, Verizon contends that the Commission will not avoid a future proceeding by now adopting AT&T’s request to set a schedule for future access reductions (Verizon R.B. at 7, 8).


Finally, there are many developments ongoing outside the record of this proceeding that could influence the Commission’s thinking on whether and to what extent rates should be rebalanced.  Therefore, there is no reason for the Commission to pre-ordain the outcome by assuming it is appropriate to “mirror” current interstate rates or by adopting a two-year schedule of specific access decreases and basic rate increases, and thereby depriving itself of the opportunity to consider the impact of these developments.  Specifically, the Chapter 30 statute sunsets at the end of 2003 and the Legislature is expected to enact a new or modified statute to replace it.  That statute may affect access and local service pricing policy.  Additionally, as Qwest points out, “[s]witched access is included as part of the FCC’s pending intercarrier compensation docket and will continue to receive attention in anticipation of the 2005 expiration of the CALLS and MAG plans.  The FCC is considering a bill-and-keep regime for the exchange of most, if not all, intercarrier traffic, including switched access” (Qwest M.B. at 20; Verizon R.B. at 8).



Therefore, Verizon urges the Commission to close this proceeding with its adoption of the Verizon/OCA proposal, finding that this is an appropriate “next step” and that the Commission may again address issues of Verizon’s access pricing in future proceedings
 (Verizon R.B. at 8).

3.
Recommendation


The presiding officer recommends that the Commission approve the Verizon/OCA proposal to resolve this proceeding.  It is clear from the parties’ litigation positions and their briefs that they have different positions on most of the issues.  Thus, the fact that OCA, Verizon and OTS agree on this proposal is significant.  Furthermore, AT&T, MCI and Qwest view the proposal as an important first step in the process of reducing access charges.  Consequently, six of the seven parties who presented witnesses or filed briefs agree with portions of the proposal. 



In view of the two original proposals, the Verizon/OCA proposal is a reasonable compromise.  The parties realize that transferring the reduction in access charges to the end users at one time by increasing the residential and/or business rates would result in rate shock.  Since there is no agreement on Verizon’s costs or the Commission’s position on allocation of the costs, it is reasonable to accept the proposal. 



One of the goals of the Merger Order is achieved in that there will be parity between the Verizon companies under this proposal.  In addition, the access rates have been reduced on a revenue neutral basis.



OSBA did not agree to the Verizon/OCA proposal in part because the record has little information on the amount of the proposed increase in business rates.  While OSBA has raised a valid concern, the proposal is reasonable because the record contains information about the total amount to be transferred to the residential and business customers and the maximum amount that will be borne by the residential customer.  Although this is not the most favorable position, in light of the litigation positions of the parties, the settlement is a reasonable compromise.  



The IXCs requested that the Commission establish a time schedule to implement additional reductions in access rates since this proceeding should have been initiated in 2001.  Verizon presents several reasons for closing the record in this case without requiring additional reductions.  OCA and OTS also recommend that the proceeding be closed without further reductions.  In view of the record, the presiding officer agrees that the Commission should review the impact of the current reductions and reduce costs in subsequent proceedings if necessary. 



After considering the OCA/Verizon Proposal, including the reduction in the proposed rates, the achievement of parity, and the limited increase in residential and business rates, it is my opinion that the settlement is fair, just, reasonable and in the public interest.  Accordingly, it is recommended that the OCA/Verizon Joint Proposal be approved.



In the September 9, 2003 Commission Order in Verizon Pennsylvania Inc’s 2003 Price Change Opportunity at Docket No. M-0031694 and AT&T Communications of Pennsylvania, Inc. v. Verizon Pennsylvania, Inc. Re: Verizon Pennsylvania Inc’s 2003 Price Change Opportunity at Docket No. M-0031694C0001, P-00930715, the Commission authorized Verizon to use $17,474,483 from its 2003 PCO money to fund its required contributions to the Pennsylvania Universal Service Fund for the year 2003 and ordered that the remaining balance of $243,517 of Verizon Pa.’s 2003 PCO may be addressed by the Administrative Law Judge presiding over C-20027195, or, in the alternative, carried over and addressed with Verizon Pa.'s 2004 PCO filing which shall occur in November 2003.  Since the hearings in this matter were held in August 2003 and the parties did not present any evidence or recommendations concerning the 2003 PCO in their briefs, it is recommended that the determination be made in conjunction with Verizon’s 2004 PCO filing.

III. ORDER



THEREFORE,



IT IS RECOMMENDED:



1.
That the Joint Petition for Access Reform filed by Verizon Pa., Inc. and Verizon North, Inc. on December 30, 2002 is denied.



2.
That the Verizon/Office of Consumer Advocate Proposal which was discussed in the Verizon Statement 1.1, the Surrebuttal Testimony of Debra M. Berry and Michael J. Wirl, and the terms of which are set forth in DMB Exhibit 1 is approved.  DMB Exhibit 1 is attached at Attachment A. 



3.
That Verizon PA, Inc. shall reduce its traffic sensitive access charge (per minute) from [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY].  That Verizon North, Inc. shall change its traffic sensitive access charge (per minute) from [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY].  That Verizon PA, Inc.’s carrier charge (per line, per month) shall remain at [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY].  That Verizon North, Inc. shall reduce its carrier charge (per line, per month) from [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY].  The effective rate per minute for the carrier charge will be [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY] for both Companies.  That Verizon PA, Inc.’s combined rate (per minute) shall be reduced from [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY].  That Verizon North, Inc.’s combined rate (per minute) shall be reduced from [BEGIN VERIZON PROPRIETARY] [END VERIZON PROPRIETARY].  



4.
That after a Commission Order adopting this access proposal is entered and after notice through bill insert, bill message or separately mailed notice to all customers at 
least 30 days prior to the date of any rate change, Verizon, Inc. and Verizon North, Inc. may increase local rates, based upon a one-day tariff compliance filing, to be effective on a date between January 1, 2004 and December 31, 2004.  

(a)
No more than $40 million can be recovered from Residential basic local service rate increases on a combined Verizon Pa and Verizon North basis.  The R-1 rate increase shall be $1 or less.  The increase would apply to dial tone line rates for all customers subscribing to that service on a non-package basis.

(b)
The remaining can be recovered from Business line rate increases on a combined Verizon Pa and Verizon North basis. 



5.
That the remaining balance of $243,517 of Verizon Pa.’s 2003 PCO will be addressed during the proceeding associated with Verizon Pa.'s 2004 PCO filing.


6.
That the proceeding in this matter is marked closed.

Date:
October 31, 2003



________________________________








Cynthia Williams Fordham
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