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INITIAL DECISION

Before

Herbert Smolen
Administrative Law Judge

HISTORY OF THE PROCEEDING



On June 9, 2003, Marc Handelsman (Complainant) filed a Complaint against The New Power Company (New Power or Respondent) alleging, inter alia, that in January 2002, he requested New Power to switch him back to PECO; that he was told that it would take two months to make the switch; that the switch was made in July 2002; that for four months, he was paying more to New Power than he would have paid to PECO.  Complainant seeks credit to his PECO account in the amount of $329.27.

On July 25, 2003, New Power filed a Motion to Dismiss averring, inter alia, that on June 11, 2002, New Power filed a petition seeking bankruptcy protection in the U.S. Bankruptcy Court for the Northern District of Georgia (Case Nos. 02-10835 through 02-10837) and since that date New Power has accelerated the process of winding down its business operations in Pennsylvania and elsewhere.  In addition, New Power averred that in accordance with Section 362(a) of the Bankruptcy Code, 11 U.S.C. §362(a), the filing of a Petition in Bankruptcy operates as an automatic stay of all judicial and administrative proceedings against the debtor 9New Power).




No Answer or Reply to the Motion to Dismiss has been filed by Complainant.



The Motion to Dismiss was assigned to the undersigned Administrative Law Judge for disposition. 

DISCUSSION
Section 362(a) of the Bankruptcy Code, 11 U.S.C. §362(a), provides as follows:
  (a) Except as provided in subsection (b) of this section, a petition filed under section 301, 302, or 303 of this title, or an application filed under section 5(a) (3) of the Securities Investor Protection Act of 1970, operates as a stay, applicable to all entities, of –


(1) the commencement or continuation, including the issuance or employment of process, of a judicial, administrative, or other action or proceeding against the debtor that was or could have been commenced before the commencement of the case under this title, or to recover a claim against the debtor that arose before the commencement of the case under this title;

.  .  .


(3)  any act to obtain possession of property of the estate or of property from the estate or to exercise control over property of the estate;

An exception to the automatic stay is available under §362(b)(4) which provides,

  (b) The filing of a petition under section 301, 302, or 303 of this title, or of an application under section 5(a)(3) of the Securities Investor Protection Act of 1970, does not operate as a stay –

.   .   .


  (4) under paragraph (1), (2), or (3), or (6) of subsection (a) of this section, of the commencement or continuation of an action or proceeding by a governmental unit or any organization exercising authority under the Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on Their Destruction, opened for signature on January 13, 1993, to enforce such governmental unit’s or organization’s police and regulatory power, including the enforcement of a judgment other than a money judgment, obtained in an action or proceeding by the governmental unit to enforce such governmental unit’s or organization’s police or regulatory power;



In the instant matter, it does not appear that the foregoing exception is applicable.



Accordingly, the instant matter will be stayed and an appropriate Order will be entered.

CONCLUSIONS OF LAW

1.
By reason of the automatic stay set forth at 11 U.S. Code §362(a)(1), the Commission lacks subject matter jurisdiction in this proceeding.
ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Complaint of Marc Handelsman against The New Power Company at Docket Number C-20030414 is hereby dismissed without prejudice to Complainant’s right to reopen this proceeding at such time as the automatic stay is removed or the Complainant otherwise obtains relief from the stay.
Date:
November 3, 2003



___________________________________








Herbert Smolen







Administrative Law Judge
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