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HISTORY OF THE PROCEEDINGS



This decision dismisses a formal complaint which R. E. Uptegraff Manufacturing Company (Uptegraff) filed against Columbia Gas of Pennsylvania, Inc. (Columbia) on May 23, 2003.  The complaint was served upon Columbia on October 3, 2003.  On October 15, 2003, Columbia filed an answer and motion to dismiss.  Uptegraff did not file a reply to the answer or a response to the motion to dismiss.  No hearing has been held.

DISCUSSION



The complaint lists Nicole Energy Services (Nicole Energy) as the respondent and indicates that Nicole Energy Services is now doing business as Nicole Energy Marketing.  The complaint reads as follows:


Complaint:

Our natural gas supplier (formerly Nicole Energy Services Inc. – currently d/b/a Nicole Energy Services) did not put gas in the lines of Columbia Gas for us for the period of October 2000 thru [sic] January 2001.  Even though we paid Nicole, we are now being invoiced from Columbia Gas – because apparently – according to Columbia’s tariff on page 188 Section 2.4.5 (agreed to by the PUC) “…the Customer is ultimately responsible…for payment of any invoices, fees, imbalance, purchases, banking and balancing charges…”
We do not understand why 1) we are responsible for the actions of an unrelated third party, 2) Columbia Gas waited 2 years before notifying us of the shortage – when, if notified immediately, we would have terminated our contract with Nicole Energy and contracted with another natural gas supplier, 3) the PUC would agree to make the consumer responsible – and not require bonding or some other financial security instrument from the licensed natural gas suppliers, and 4) if we are ultimately responsible for payment, the PUC does not require Columbia Gas to mail monthly statements to us.  (emphasis in original)

Proposed action:
We would like the PUC to require Columbia Gas to hold us harmless in this matter, and pursue the company responsible for payment – Nicole Marketing Services – and Mr. Freddie L. Fulson.

Attached to the complaint are (1) a letter dated April 30, 2003 from Columbia to Uptegraff which cites Columbia’s tariff, indicates that Uptegraff owes $63,204.24 as its prorated share of the balance Nicole Energy owes Columbia for not providing Uptegraff’s natural gas supplies from October 2000 to January 2001, and has attached to it a spreadsheet with the charges by account and an invoice for the amount due; (2) an undated, unsigned complaint against the application of Nicole Energy Marketing, Inc. to become licensed by this Commission as a competitive natural gas supplier; (3) a judgment of the Franklin County Municipal Court of Columbus, Ohio, in favor of Uptegraff against Nicole Energy in the amount of $13,862.00 plus costs and interest; (4) a copy of a web page indicating that Columbia Gas of Kentucky has removed Nicole Energy from participation in its Customer Choice Program; and (5) an Opinion and Order from the Michigan Public Service Commission dismissing Nicole Energy’s application for a license as an alternative electric supplier. 


Columbia’s answer and motion to dismiss assert that the complaint is insufficient as to form because it lists as the respondent “Nicole Energy Services/Nicole Energy Services is now d/b/a Nicole Energy Marketing.”  Columbia also asserts that the complaint is insufficient as to substance because it contains no allegations that Columbia violated any applicable law, regulation or order of the Commission.  

The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.
  Section 5.101(a)(1) of the Commission’s Rules
 provides that a party may question the jurisdiction of the Commission.  The motion to dismiss this complaint is analogous to preliminary objections authorized in civil practice by Rule 1028 of the Pennsylvania Rules of Civil Procedure.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.
  The Commission has adopted this standard.
  Therefore, a preliminary motion seeking dismissal of a complaint will be granted only in unusual circumstances, where the right to this remedy is clear and no doubt exists as to its appropriateness.  



Section 701 of the Public Utility Code,
 which pertains to the filing of complaints before the Commission, provides, in pertinent part, as follows:
[A]ny person…having an interest in the subject matter…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.


Although Uptegraff’s complaint does not list Columbia as the respondent, it is clear from Uptegraff’s complaint assertions that it is complaining about Columbia and asking the Commission for relief directed toward Columbia.  Uptegraff’s complaint, therefore, is not insufficient as to form and should not be dismissed on that basis.  


As Uptegraff acknowledges in its complaint, the charges it challenges are authorized by Section 2.4.5 of Columbia’s tariff.  Tariffs “can include schedules of rates, and all rules, regulations, practices or contracts involving rates and have the force of law and are binding on both the utility and its customer.
  Although Uptegraff asserts that Columbia waited two years to notify it of the delivery shortage, neither Columbia’s tariff nor the Commission’s rules or regulations contain a time requirement for notifying an end user about its marketer’s shortages.


Uptegraff’s complaint does not assert that Columbia violated any law the Commission has jurisdiction to administer and it does not assert that Columbia violated any regulation or order of the Commission.  Accordingly, Uptegraff’s complaint should be dismissed.


Uptegraff’s complaint may be dismissed without a hearing.  Section 703(b) of the Public Utility Code
 provides, in pertinent part, as follows:
The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  

Section 5.21(d)
 of the Commission’s regulations reads, in pertinent part:
(d) The filing of a formal complaint entitles the complainant to a formal hearing before the Commission except that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest. 

A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy, or discretion.
   



Uptegraff’s complaint requests that the Commission require Columbia to hold it harmless in this matter and to pursue the company responsible for payment – Nicole Marketing Services – and a Mr. Freddie L. Fulson.  It is clear that Uptegraff’s complaint raises a question of law, not fact, so no hearing is needed to resolve the dispute Uptegraff’s complaint presents.  


The Commission cannot grant the relief Uptegraff requests.  A Commission directive that Columbia hold Uptegraff harmless in its dealings with Nicole Energy would result in Columbia violating its own tariff.  In addition, Uptegraff contracted with Nicole Energy for its supply of gas, not Columbia.  The Commission has no jurisdiction to delve into the contract between Uptegraff and Nicole Energy.
  If Uptegraff wishes, therefore, to recover damages from Nicole Energy for its failure to deliver to Columbia the supplies of gas for which Uptegraff contracted, Uptegraff must seek redress in a forum other than this Commission.


Uptegraff’s complaint against Columbia does not comply with Section 701 of the Public Utility Code because Uptegraff does not assert that Columbia has violated a Commission order or regulation or any law over which the Commission has jurisdiction.  



For the above reasons, Columbia’s right to have Uptegraff’s complaint dismissed is clear and no doubt exists as to its appropriateness.  Accordingly, Uptegraff’s complaint will be dismissed.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to this proceeding.



2.
Uptegraff’s complaint does not assert that Columbia violated any law which the Commission has jurisdiction to administer, or of any regulation or order of the Commission.


3.
The Commission lacks jurisdiction over private contractual disputes.  



4.
Dismissal of Uptegraff’s complaint is clearly warranted and free of doubt.



5.
There being no disputed questions of fact in this proceeding, Uptegraff’s complaint may be dismissed without a hearing.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of R. E. Uptegraff Manufacturing Company against Columbia Gas of Pennsylvania, Inc., at Docket No. C-20031300 is dismissed.

Dated:  November 4, 2003

















Larry Gesoff








Administrative Law Judge
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