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HISTORY OF THE PROCEEDINGS


On February 12, 2003, John P. Beacham (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant alleged that while living at 600 Linda Lane, Norristown, PA he felt he had a problem with his meter, that he notified the Respondent of the problem, that the Respondent told him his meter was slow, but that his bills were still higher than those of his neighbors.


On March 10, 2003, the Respondent filed an answer to the complaint denying the charges.  It stated that on September 5, 2001, the Respondent replaced the Complainant’s mechanical meter with a new meter, and that the new meter registered an increase in usage because his old meter was slowing down.  It also stated that it conducted a high bill field investigation and a meter test at the Complainant’s house and found that the Complainant’s usage was verified by an appliance analysis and that the meter test was within the Commission’s regulations.


On August 21, 2003, a hearing on the complaint was held.  The Complainant proceeded unrepresented; the Respondent was represented by Priya Sankar, Esquire.

FINDINGS OF FACT


1.
The Complainant was a residential customer of the Respondent’s and took service at 600 Linda Lane, Norristown.  He left this address on December 1, 2002 and now lives at 65 Longcross Road, Limerick, PA.  This dispute took place at his Linda Lane residence (N.T. 4, 6, 7, 10).


2.
The Complainant lived at the old address with his wife and son.  The home was a three story home which consists of four bedrooms, a living area, a dining area, a kitchen, one and a half baths, and a basement which was converted into a family room. The house was insulated (N.T. 7-9, 36).


3.
The Complainant’s electric appliances consisted of two refrigerators, a range, an exhaust fan, two TV sets, a washer, a VCR, a stereo, a computer, a dishwasher, two window air conditioning units, a circulator for the heater, a microwave, and lights in the house (N.T. 7-10; PECO Exhibit 2). 


4.
In March 2001, the Complainant was switched to New Power as his electric generation supplier (N.T. 13, 15-18).


5.
On September 5, 2001, the Complainant’s meter was replaced with a new meter (N.T. 14, 15).


6.
On January 18, 2002, a Respondent high bill investigator came to the Complainant’s home to do a survey of his appliances and did a cost estimate.  He found that the Complainant had the potential to use 733 kilowatt hours.  This estimated amount did not include the usage of the two window air conditioning units because the survey was done in the winter, and of some electrical items not listed in its Exhibit 2.  He found that the estimated amount was in line with what the meter was registering at that time (N.T. 20-24; PECO Exhibit 2).


7.
On March 4, 2002, the Respondent investigator checked the meter for accuracy and found that the meter was within the Commission’s guidelines (N.T. 24, 25).


8.
As of the date of this hearing the Complainant did not owe the Respondent anything (N.T. 27; PECO Exhibit 1). 
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that (1) the disputed bills are abnormally high when compared to prior usage patterns, and that (2) the pattern of usage has not changed.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  If the utility fails to rebut this evidence, the Complainant would prevail.


Also the Commission has stated that although the meter test results are important, but standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the Complainant is unable to marshal direct proof that his meter has malfunctioned, he can prove his case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).


The Complainant testified that all his bills after the replacement of his old meter, September 5, 2001, were high.  The average daily consumption, between January 16, 2002 to October 10, 2002 (about 9 complete billing months in 2002:  (23.6 + 22.1 + 21.3 + 21.0 + 22.2 + 31.2 + 36.5 + 27.3 + 19.9)/9)) was 22.6 kilowatt hours as compared to that, for example, of the year 2000, between January 15, 2000 to October 18, 2000 (about 9 complete billing months in 2000) which was 12.1 kilowatt hours (12.5 + 11.7 + 10.9 + 13.0 + 12.3 + 16.0 + 12.4 + 10.8 + 9/1)/9).  From this comparison, it can be said that the Complainant’s consumption in 2002 was almost double his consumption in 2000 even though his pattern of usage had not changed.  It appears that the Complainant had established a prima facie case that his bills were abnormally high in the disputed period.


The Respondent rebutted the Complainant’s prima facie case by proofs of cost estimate and meter test results, which were done in January 18 and March 4, 2002, respectively.  The Respondent did the cost estimate in the winter of 2002 and came up with a month estimate of 733 kilowatt hours ended on January 18, 2002.  


The Complainant’s actual average monthly consumption between December 14, 2001 and October 10, 2002 was 792.1 kilowatt hours ((1086 + 686 + 708 + 641 + 609 + 713 + 938 + 1096 + 847 + 597)/10).  The Respondent testified that the Complainant’s one month estimate (733 kilowatt hours) was in line with what the meter was registering at the time (792.1 kilowatt hours), considering the fact that the one month estimate did not list certain items in the Respondent’s Exhibit 2, such as an exhaust fan, another TV set, a VCR, a stereo, and a computer (N.T. 23).  The Complainant did not offer any testimony to contradict this.   


From the testimony above, I conclude that the Complainant has not carried his burden of persuasion or that he has shown by circumstantial evidence that the metered usage has exceeded the actual usage.


It should be noted that in a billing dispute both the actual and the potential use of energy play an important role.  And when the actual use is within the potential use, the amounts registered on a properly functioning meter reflect the consumption in the home.  Thompson v. Pennsylvania Electric Company, No. F-8703782 (PA. PUC March 3, 2988).



There are no indications that the Complainant’s actual use is not within its potential use or that his meter does not properly function.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.


2.
The Complainant has failed to carry out his burden of proof.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of John P. Beacham against PECO Energy Company at Docket No. C-20039463 is dismissed for his failure to carry out his burden of proof.
Date:
 November 6, 2003



____________________________________








Ky Van Nguyen







Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.








PAGE  
5

