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INITIAL DECISION
Before

Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On May 30, 2003, Eric and Tami Howard filed a Complaint against PPL Electric Utilities Corporation (Respondent or Utility), alleging that the Bureau of Consumer Services decision, issued April 17, 2003, set the monthly payments too high because Tami was working when the amount was figured but she was no longer employed.



On June 24, 2003, Respondent filed its Answer, denying the material allegations in the Complaint.



A Telephone Hearing Notice was issued on September 16, 2003, setting the hearing for Thursday, November 6, 2003 at 1:00 pm.  The Notice also identified me as the presiding officer.  



I issued a Prehearing Order on September 19, 2003, which both reminded the parties of the time and place set for the hearing and forth some of the rules of procedure.



At the set time, I dialed the number provided by the attorney for Respondent and he and his witness indicated their readiness to proceed.  I dialed the home number provided by the Howards, (570) 837-3138, and although there was a single ring, there followed neither an answer nor a connection to an answering machine or service.  Instead, after about five seconds, I was disconnected.  I repeated this two additional times to be sure that I had called the correct number, and the result was the same.



The Complaint listed one work number, (570) 374-2711, which turned out to be Eric Howard’s place of employment.  I was connected to the Human Resources Office, which informed me that Mr. Howard worked on the factory floor and was not permitted phone calls unless there is an emergency.



Having attempted but failed to reach the Complainants, the hearing proceeded without them.  Respondent moved to dismiss on two grounds:  (1) lack of jurisdiction; and 
(2)  for failure to prosecute.  The motion will be granted.

FINDINGS OF FACT


1.
Complainants Eric and Tami Howard list their address as 503 Winey Avenue, Middleburg PA  17842, Snyder County. 



2.
On May 30, 2003, Complainants filed their formal Complaint against PPL Electric Utilities Corporation alleging an inability to pay the amount required by the Commission’s Bureau of Consumer Services’ determination.



3.
By Telephone Hearing Notice dated September 17, 2003, and Prehearing Order dated September 19, 2003, Complainants were advised that an Initial Telephone Hearing regarding their Complaint was scheduled for November 6, 2003, at 1:00 pm.



4.
Both the Telephone Hearing Notice and the Prehearing Order were mailed to Complainants at the address listed on their Complaint and neither was returned to the Commission by the United States Postal Service as undeliverable.


5.
Neither Complainant appeared for the hearing.



6.
Complainants did not settle nor withdraw their Complaint prior to the scheduled hearing date nor obtain a continuance.



7.
At the time that the Complaint was filed, the account with Respondent was in Tami Howard’s name, account number 50600-97024.  Eric Howard was not listed on the account.



8.
The Commission’s Bureau of Consumer Services issued a payment arrangement on April 17, 2003, which required Complainant Tami Howard to make regular budget payments plus $90.00 towards arrears beginning in May 2003.


9.
Respondent’s records show that Tami Howard made three payments on her account from August 29, 2002 through July 23, 2003:  September 18, 2002 $76.23; October 25, 2002 $36.00; and June 11, 2003 $187.00
. 


10.
The Commission’s Bureau of Consumer Services issued a decision in this case on April 17, 2003, which directed Complainant to make a lump sum payment of $187.00, and then to make her regular budget payment plus $90 towards arrears beginning in May 2003.



11.
Tami Howard’s account was terminated on June 26, 2003 when Eric Howard called Respondent to place the account in his name.


12.
The final balance of the account in Tami Howard’s name was 
$1,215.00.



13.
Eric Howard opened a new account at the same address on June 26, 2003, account number 50600-97033.



14.
Tami Howard was sent a final bill and an overdue notice stating that her account was closed. 



15.
PPL seeks the full overdue balance on Tami Howard’s account.



16.
The Howard household is serviced by Respondent under Eric Howard’s name.  

DISCUSSION



The Complainants are listed as both Eric and Tami Howard, although the account was in Tami Howard’s name alone.  The Complaint alleged an inability to meet the payments set by the BCS arrangement.  Complainants bear the burden of proving their entitlement to relief sought from the Commission.  66 Pa. C.S. § 332(a).  They cannot meet that burden without participating in the hearing.  Since they did not participate, they did not sustain their burden of proof, and Respondent’s motion to dismiss will be granted.



Complainants were notified of the time and date of the hearing in two separate documents.  The Telephone Hearing Notice was sent September 17, 2003, and my Prehearing Order, sent September 19, 2003, also listed the time and date of the hearing.  



Notice mailed to a party’s last know address and not returned by the post office is presumed to have been delivered.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. Ct. 1994).



The Office of Administrative Law Judge reports no contacts from Complainants, and therefore, their absence is unexcused.  The Complaint will be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., PUC Docket No. Z-00269892 (entered December 26, 1995).   




The Complaint encompasses Tami Howard’s account only, and that account was closed on June 26, 2003.  The household is receiving service under Eric Howard’s name, and that account is not part of this proceeding.  Since payment schedules are designed to maintain service and that is not an issue here, the full balance of Tami Howard’s account is due and owing. Bollinger v. Duquesne Light Co., and The Peoples Natural Gas Co., PUC Docket No. Z-00377307 (entered April 29, 1998), citing DeAngelo v. P.G. Energy Co., Inc., PUC Docket No. C-00968276 (entered August 26, 1997).
  


Accordingly, Respondent’s Motion to Dismiss Complaint is granted with prejudice, and the balance of Tami Howard’s account is due and owing immediately.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. § 701.



2.
Complainants bear the burden of proof.  66 Pa. C.S. § 332(a).



3.
Notice mailed to Complainants’ last known address and not returned by the Post Office is presumed to have been received.



4.
The subject matter of the Complaint is the account of Tami Howard, which is closed.


5.
Eric Howard has no standing to bring a complaint regarding an account that is not in his name.



6.
Complainant Tami Howard has failed to sustain her burden of proof by failing to appear for the scheduled hearing.

ORDER



THEREFORE,



IT IS ORDERED THAT:



1.
The Complaint of Eric and Tami Howard filed with the Commission at Docket No. Z-01349897 against PPL Electric Utilities Corporation is dismissed with prejudice for failure to prosecute.


2.
The full balance of the account of Tami Howard is immediately due and owing.


3.
The Secretary shall mark this file closed.

Date:
November 7, 2003



___________________________________







Susan D. Colwell








Administrative Law Judge
� This amount represents the lump sum payment required under the BCS decision of April 17, 2003.
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